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THE LAW OF VENDOR AND PURCHASER. 





DAMAGES FOR LOSS OF BARGAIN. 


As a general proposition, it may be affirm- 
ed that every vendor holds himself out to 
the world as competent to give a good 
title. This seems to follow from the ele- 
mental principles of the contract of sale ; 
for by all the definitions of that contract 
the vendor is not only understood to un- 
dertake that the thing sold is his own, but 
that he can confer a proprietary right on 
the purchaser. Thus, if I sell a quantity 
of corn, and fail to execute my contract, 
I am liable to an action for damages. 

But suppose I sell an estate, and it 
turns out that my title is bad or defective. 
Can the purchaser in that case recover 
damages for the loss of his bargain? He 
cannot; and unless he impeach me of 
fraud, I am bound to pay him nothing but 
his costs out of pocket; for, as Lord 
Hardwicke said, there is no such thing 
known in England as a mathematical cer- 
tainty of a good title to land, Lyddal v. 
Weston, 2 Atk. 20. 

The leading case on this point is that 
of Flureau vy. Thornhill, 2 W. Black. 
1078, where, on a purchase by auction, 
of a rent issuing out of certain houses, the 
vendor proved incapable of giving a title, 
and the purchaser thereupon brought his 
action for damages.. The evidence was 
- contradictory; that adduced on behalf of 
the plaintiff going to show that his bargain 
was a remarkably good one; while the 
evidence on the other side established that 
it was by no means advantageous, the 
auctioneer in fact having been ordered to 
let the property go for considerably less 
than the sum at which it was knocked 
down by the plaintiff. The defendant had 
moreover paid the plaintiff’s deposit with 
interest into court. But the jury, contrary 
to the direction of the Chief Justice De 
Grey, gave a verdict for £20. In other 
words, the jury did not think that payment 





back of the deposit with interest was suf- 
ficient. They held that the purchaser 
was entitled to compensation for the dis- 
appointment sustained by him, in conse- 
quence of the vendor erroneously, though 
not fraudulently, representing himself .as 
competent to give a good title, and indu- 
cing the purchaser to deal with him on 
that footing. 

On a motion for a new trial, however, 
the Chief Justice said, ‘‘ I think the ver- 
dict wrong in point of law. I donot think 
the plaintiff can be entitled to any dam- 
ages for the fancied goodness of the bar- 
gain which he supposes he has lost.” 
And Mr. Justice Blackstone, (the reporter 
of the case,) following the Chief Justice, 
and concurring with him, stated the 
ground of the decision to be, that “ these 
contracts are merely upon condition, fre- 
quently expressed, but always implied, that 
the vendor had a good title.” Hence the 
purchaser of an estate never assumes the 
title to be good, but always calls for proof 
of its validity. He acts on this principle, 
and therefore the loss of his bargain, how- 
ever profitable it might have proved, will 
be no ground for damages unless he can 
establish fraud against the vendor. Bratt 
v. Lillis, and Jones v. Dyke, 3 Sug. Vend. 
& Pur. Appx. Nos. 7 and 8. For the 
same reasons it was held in this case of 
Flureau v. Thornhill, that the purchaser 
was not entitled to any compensation for 
the loss he suffered from having sold out 
of the funds to meet the price, for he had 
done so prematurely. 

We must acknowledge, however, that 
Lord Tenterden on one occasion made a 
remark approximating to a dissent from 
the reasoning pursued in Flureaw v. 
Thornhill. The observation to which 
we refer fell from his lordship in Hopkins 
v. Grazebrook, 6 Barn. and Cress. 31, a 
case which came before the Court of 
King’s Bench, in 1826. There the de- 
fendant had contracted for the purchase 
of an estate, but had not obtained a con- 
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estate by auction, stipulating to make a 
good title by a certain day. This, how- 
ever, he was unable to do, as his own 
vendor refused to convey. The second 
purchaser, therefore, brought an action 
against him, and recovered not only the 
expenses which he had incurred, but also 
damages for the loss which he had sus- 
tained by not having had the contract 
carried into effect. The commentary of 
Lord Tenterden, C. J., though cheracter- 
istically cautious, may be thought to cast 
a doubt on Flureau v. Thornhill, for he 
said, “On the present occasion I will 
only observe, that if it is advanced as a 
general proposition, that where a vendor 
cannot make a good title, the purchaser 
shall recover nothing more than nominal 
damages, I am by no means prepared to 
assent to it. If it were necessary to de- 
cide that point, I should desire to have 
time for consideration.” He then pro- 
ceeds to distinguish the case in hand 
from that of Flureau v. Thornhill, by 
showing that in Flureau v. Thornhill 
there was some title in the vendor ; where- 
as, in Hopkins v. Grazebrook, there was 
not even the “ shadow of a title.” Mr. 
Justice Bayley, following his lordship, 
observed, that “the case of Flureau v. 
Thornhill was very different from this ; 
for here the vendor has nothing but an 
equitable title. Now, where a vendor 
holds out an estate as his own, the pur- 
chaser may presume that he has a satis- 
factory title; and if he holds out as his 
own that which is not so, I think he may 
be very fairly compelled to pay the loss 
which the purchaser sustains by not hav- 
ing that for which he contracted. There 
is nothing to prevent a man from selling 
before he has himself received a convey- 
ance. It is very often convenient and 
advantageous to do so. But the step is 
attended with this risk, that if the vendor 
in such circumstances be rash enough to 
represent himself as having a good title, 
he will be bound to make compensation 
in damages to the purchaser for disap- 
pointment of his bargain. This is all 
that was decided in Hopkins v. Graze- 
brook ; a case which we hardly think de- 
serves the censure bestowed upon it by 
Sir Edward Sugden, namely, that it will 
tend to much litigation before the distinc- 
tion which it introduces is thoroughly 





distinction appears to be quite intelli- 
gible. 

In the case of Walker v. Moore, de- 
cided by the Court of King’s Bench in 
1829, the plaintiff, having contracted for 
the purchase of an estate, an abstract 
showing a good title was delivered to him 
by the vendor. The plaintiff, before test- 
ing the accuracy of this abstract by an 
examination of the original deeds, sold 
certain parts of the property at a profit, 
On subsequently comparing the abstract 
with the deeds, it was discovered that the 
title was defective; whereupon the sub- 
purchasers refused to complete their 
purchases. In these circumstances, the 
plaintiff not only refused to complete his 
purchase, but brought an action against 
the original vendor, claiming as damages 
the expenses which he had incurred in 
the investigation of the title; the profit 
which would have accrued from the re- 
sale of the property ; the expense attend- 
ing that re-sale; and the sums which he 
was liable to pay to the sub-contractors 
for the expenses incurred by them in ex- 
amining the title. The decision of the 
court was, that he was entitled to recover 
only the expenses he had himself incurred 
in the investigation of the title, and but 
nominal damages for the breach of con- 
tract, as no fraud could be imputed to 
the defendant; for it was held that the 
plaintiff ought to have examined the ab- 
stract with the title-deeds before taking 
the steps in respect of which he claimed 
damages, inasmuch as by the exercise of 
ordinary care he might have averted the 
loss which had arisen from his negli- 
gence; and as there was no fraud impu- 
table to the defendant, no claim for dam- 
ages was sustainable on the part of the 
plaintiff. This case is therefore confirm- | 
atory of Flureau v. Thornhill... But they 
both clearly imply, that if fraud or un- 
fairness could have been brought home 
to the defendants, the result would have 
been different. Indeed, one of the Judges 
(Mr. Justice Bayley) in Walker v. Moore, 
laid down this proposition, that “ if there 
were mala fides in the original vendor, he 
was not prepared to say that the pur- 
chaser might not recover the profit 
which would have arisen from the re-sale. 
When we say, therefore, that damages 
are not recoverable for the purchaser’s 
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disappointment, the proposition must al- 
ways be taken subject to this qualifica- 
tion, that on the part of the vendor there 
has been honor and perfect good faith 
throughout the transaction. 


SALE OF EXPECTANCIES—INADEQUACY 
OF PRICE. 


Ir was remarked by Sir William Grant, 
that courts of equity have extended such 
a degree of protection to heirs dealing 
with their expectancies, as almost to es- 
tablish an absolute incapacity to bind 
themselves ; reducing them in fact very 
nearly to the situation of infants, so as to 
guard them from the effects of their own 
conduct. Hence, in all cases of this char- 
acter it is not merely incumbent on the 
party contracting with the heir to show, 
in the event of the contract being subse- 
quently challenged, that there has been 
no fraud—but he is, moreover, bound to 
make good the bargain in another way, 
by showing that a full and adequate con- 
sideration has been paid. 

In a contract entered into between par- 
ties standing im part casa—mere inade- 
quacy of price, (unless it be such of itself 
to betoken fraud,) is no ground for setting 
it aside, but inadequacy of price is of it- 
self sufficient for this purpose, whenever 
it appears that the thing sold is a rever- 
sionary interest, and that the party selling 
is in the situation of an expectant heir, 
who is and has ever been an especial 
object of the favor of courts of equity. 
Disposing of the case of Gowland vy. De 
Faria, 17 Ves. 24, Sir William Grant ob- 
served, that this was undoubtedly throw- 
ing a heavy burden on the purchaser, but 
in this particular description of case he 
was subjected to this burden on principles 
of public policy. 

We have said this much in order to in- 
troduce some remarkable observations of 
Lord Cottenham on this subject, in con- 
sidering which, his lordship takes occa- 
sion to advert to what had fallen from Sir 
William Grant in Gowland v. De Faria, 
Lord Cottenham, adverting to that case, 
says :— 

“There are two propositions, one of 
which was established, and the other was 
supposed to be established in that case. 
The one established was that in a transac- 
tion with an expectant heir, it was neces- 





sary for the party seeking the benefit of 
that transaction to show that he gave a 
fair price. That proposition has been the 
subject of much observation; and it has 
been considered as interfering a good deal 
with that proper discretion, which persons 
who are capable, according to the laws 
of this country, of disposing of their pro- 
perty, ought to be at liberty to exercise. 
At the same time it does establish a rule, 
which has the effect of protecting persons 
who are, generally speaking, very much 
in need of protection. Of the policy of 
that rule, it is not my purpose to say any 
thing. That rule has been established in 
the case of Gowland v. De Faria, and has 
been recognized since. 

But another proposition has been sup- 
posed to be established by that case, 
which is, that in transactions of this sort, 
the court has only to look at the value of 
the reversionary interest, calculated ac- 
cording to the tables. I do not find any 
such proposition established by Sir Wm. 
Grant in that case. Sir William Grant, 
in observing on the case, states the evi- 
dence before him, namely, that of the ac- 
tuaries, and says there is no other evi- 
dence in the case, and he then proceeds 
on that evidence, there being no other. 
It would seem to have been better to 
adopt some course for the purpose of as- 
certaining more correctly the value, in 
the sense in which that term is used in 
inquiries of this kind. Sir Wm. Grant, 
however, did not adopt that course, and 
he decided upon the only evidence he 
had, that evidence being to the effect, that 
an inadequate consideration had been 
given. Itis, therefore, not an expression 
of opinion by Sir W. Grant, that that is a 
rule (the rule of the tables) which ought 
to be adopted. It is only a dealing with 
that case, with reference to its own pecu- 
liar circumstances. The establishing of 
such a rule would make it impossible for 
an expectant heir to dispose of his inter- 
est at all. That, I apprehend, is quite a 
sufficient objection. It is a rule also, 
which as a general rule, being calculated 
on the result of a great mass of cases, 
must apply with great injustice in a va- 
riety of individual cases. The lives are 
supposed to be of average value ; but the 
life in question may be an extraordinary 
good or an extraordinary bad one—likely 
to. last. beyond the usual time, or the con- 
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trary. Howthen can it be right to estab- 
lish a rule not applicable to the particular 
case, but applicable to a mass of cases 
collected together, and to make that rule 
govern an individual case to which it may 
notat all apply?” Lord Alborough v. Frye, 
7 Clar. & Fim. 436. 


The case before Sir Wm. Grant was} 


probably one of the few cases, (for un- 
doubtedly there may be such cases,) in 
which the tables of mortality afford a suf- 
ficient criterion of value. The particular 





peached in a court of equity, it would be 
almost impracticable for an heir ever to 
sell a reversion, but the Lord Chancellor 
decreed relief upon payment of principal 
and interest and full costs—grounding his 
opinion chiefly upon a case Berney y, 
Pitt, 2 Vern. 14, decided by Chancellor 
Jeffreys—where, (overturning a decree 
of the great Lord Chancellor Notting- 
ham,) he granted relief to a man who had 
sold his reversion at an under value,— 


| Lord Jeffreys declaring that “ these bar- 


life was, perhaps, judging swper visum| gains were corrupt and fraudulent, and 
corporis, a remarkable good one; and this| tended to the destruction of heirs sent to 


seems to have been the reason why the 


| town for their education, and to the utter 


parties acquiesced in the test furnished | ruin of families.” The Lord Chancellor 
by the tables. We must, therefore, take | Cowper adopted the reasoning of Jeffreys, 


leave to doubt whether Sir William Grant 
is probably amenable to the implied cen- 
sure involved in Lord Cottenham’s sug- 
gestion, that another course ought to have 
been taken by him to ascertain “ more 
correctly the value.” Why order an in- 
quiry when the de quo inquirendum was 
admitted ? 

We must, moreover, venture to express 
a doubt, whether Sir William Grant be 
justly chargeable with the parentage 
of the rule, that it is necessary for the 
party seeking the benefit of a transaction 
with an expectant heir, (competent by law 
to dispose of his property,) to show that 
the price was adequate. That rule, as 
Lord. Cottenham truly remarks, has been 
the subject of frequent commentary. In 

lain English, its policy has been greatly 
doubted. The question is, can it justly 
be ascribed to Sir William Grant? We 
apprehend it has an infinitely less pure 
original, as will appear from the following 
case, by wich Sir William Grant, so far 
from setting up as an inventor, held him- 
self to be bound. The genuine parent of 
the rule in question was no other than 
Jeffreys, the tyrannical but able chancel- 
lor of James II. 

The question we are referring to in 
proof of this position is that of Twisleton 
v. Grifith, 1 P. Wms. 310, before Lord 
Chancellor Cowper, in 1716, where relief 
was decreed to an expectant heir, a man 
34 years of age, who had sold his rever- 
sion at an under value, but, as the court 
held without any circumstances of fraud 
on the part of the defendant ; for whom, 
consequently, it was contended, that if 
such a transaction were liable to be im- 





which he said, went “to discourage a 
growing practice of devouring an heir on 
a confidence in Lord Nottingham’s de- 
cree; but Lord Jeffreys’ standing, show- 
ed that every one thought that the same 
was just, and that there was, therefore, 
no attempt in Parliament to reverse it.” 
To this he added, that the objection of the 
difficulty which an heir would be exposed 
to of finding a market for his reversion, 
was of no harm—“ for this,” said Lord 
Cowper, (himself in his youth a rake and 
a spendthrift,) “ will force an heir to go 
home to his father, or to bite on the bri- 
dle and endure some hardships, whereby 
he may grow wiser and be reclaimed.” 

In a very recent case, Edwards y¥. 
Browne, 2 Coll. 100, before the Vice 
Chancellor Knight Bruce, the sale of a 
reversionary interest in real and personal 
property was set aside, on the ground of 
inadequacy of price. The observations 
of the court in delivering judgment, are 
material as showing what, under certain 
circumstances, shall be deemed a suffi- 
cient consideration ; for of course, if the 
alleged deficiency were of trifling amount, 
the maxim de minimis non curat pretor 
would apply. His honor observed :— 

“ T assume as true or highly probable, 
that circumstanced as the property was, 
the plaintiff would have found it difficult 
to effect a sale of his interest at a fair 
price. But after having given all the 
weight that I think due to those conside- 
rations, I have found it impossible in my 
judgment to reduce the fair value—the 
market value—of the interest sold to so 
low an amount as £1,900. The price 
given was £1,700. I think that upon a 
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sale of a reversionary interest by private 
contract, the difference between £1,700 
and £1,900 is material. The sale in the 
present case was by a m2n under 23, not 
probably embarrassed, but straitened cer- 
tainly—very desirous of obtaining money, 
and having no property except that rever- 
sionary interest. Taking all the circum- 
stances together, I am of opinion that this 
dealing with a reversionary interest, if the 
plaintiff considers it to be for his benefit 
to press the matter, cannot stand.”’ 


CRIMINAL LAW. 





DATE OF FELONY—HOW LATD WHEN STROKE 
AT ONE TIME AND PLACE, AND DEATH AT 
ANOTHER—A KILLING WITH A STICK OR 
A STONE SUBSTANTIALLY THE SAME 
MODE OF KILLING. 


An indictment charged J. O’B., that he, 
on the 27th of May, feloniously and of his 
malice aforethought, struck deceased with 
a stick, of which said mortal blow de- 
ceased died on the 29th May ; that T. R., 
D. D., &c., on the day and year aforesaid, 
at the parish aforesaid, feloniously and 
of their malice aforethought, were present 
aiding and abetting the said J.O’B., 
the felony last aforesaid, to do and com- 
mit; and the jurors* say, that the said 
J. O’B., T. R., D. D., &c., him the de- 
ceased, in manner and form last aforesaid, 
feloniously and of their malice afore- 
thought, did kill and murder. 

The third count charged T. R., that 
he on the 27th May, a certain stone felo- 
niously and of his malice aforethought, 
cast and threw, and with the said stone 
so cast and thrown, struck deceased, of 
which said mortal blow deceased died on 
the 29th May: that J.O’B., D. D., &c., 
(as above.) 

At the trial it was objected, 1st, That 
the indictment was inconsistent in charg- 
ing the principals in the second degree, 
with committing the felony at the time 
of the stroke, whereas it was no felony 
till the time of the death. 2dly, That 
the general verdict of guilty, left it uucer- 
tain which was the cause of the death, 
the stick or the stone; and that therefore 
no judgment could be entered on either. 

The court held, 1st, That the form of 
the indictment was good. 2dly, The al- 





leged generality of the verdict immate- 
rial, the mode of death being substantially 
the same. [eg v. O’ Brien, 1 Den. C.C. 
9. The following cases were referred 
to in the judgment: Warneford’s case, 1 
Dyer, 50, b.n.; Wingfield’s case, Cro. 
Eliz. 739; Hargrave’s case, 5 C. & P. 
170; Tilley v. Wye, Cro. Eliz. 176; 
Mackally’s case, 9 Cro. Rep. 67, a.; Rex 
v. Waters, 7 C. & P. 250. 


LARCENY, 





OBTAINING GOODS BY FORGED ORDER: NOT 
A LARCENY. 


Tue following decision is of importance: 
—A. went to B.’s shop, and said he had 
come from C. for some hams, &c., and at 
the same time produced a note in the 
following terms: ‘‘ Have the goodness to 
give the bearer ten good thick sides of 
bacon, and four good showy hams, at the 
lowest price. I shall be in town on 
Thursday next, and will call and pay you. 
Yours, &c., C.” B. thereupon delivered 
the hams to A. The note was forged, 
and A. had no such authoriy from C.: 
The court held that A. was not guilty of 
larceny. Reg v. Adams, 1 D. C. C. 104. 


cactical Point. 





TROVER—SPECIAL DAMAGE, 


Ir is a generally received opinion that no 
special damage can be recovered in an 
action of trover: that such damage would 
be inconsistent with the action; that the 
estimate of damage can only include the 
enhanced value of the goods. It will be 
seen by reference to the case of Bodley 
v. Reynolds, reported in this number, 
that the court of Queen’s Bench have de- 
cided that special damages may be re- 
covered in an action af trover, where the 
damage was the natural and legal conse- 
quence of the act of conversion, 
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H. &. Circuit Court. 


[SOUTHERN DISTRICT OF NEW-YORK.] 


Before the Honorable SAMUEL NELSON, Cir- 
cuit Judge, and the Hon. 8. R. BETTS, District 
Judge. 


Epmunp Ferrett and Timotuy S. Ar- 
THUR, gui tam. v. Joseru F. ATwiLu. 


SUIT FOR PENALTY—DEMURRER—PARTIES. 


In the construction of acts of a penal character, the 
language of the statute must be strictly adhered 
me) 


By the second section of the Act of 3d February, 
1831, (the copyright act,) it is enacted, “ that 
if any person or persons, from and after the 

assing of this act, shall print or publish any 
ok, map, chart, musical compcsition, print, cut 
or engraving, not having legally acquired the 
copyright thereof, and shall insert or impress 
that the same hath been entered according to 
act of congress, or words purporting the same, 
every person so offending shall forfeit and pay 
one hundred dollars, one moiety thereof to the 
person who shall sue for the same, and the other 
to the use of the United States, to be recovered 
by action of debt in any court of record having 
cognizance thereof.” F. and A. declared jointly 
in an action, commenced on behalf of themselves 
and the United States against C.; C. demurred 
thereto on the ground that an action to recover 
such penalty could ouly be brought by one per- 
son quitam. Held, that the penalty given by 
the act could not be recovered by more than 
one person. Held also, that a declaration for 
such penalty in the name of two persons is bad 
on general demurrer. 


Desr for a penalty. The declaration 
alleged that the defendant, heretofore 
and within two years next before the 
commencement of this suit, to wit, on the 
first day of July, in the year of our Lord 
1845, at the third ward of the city of 
New-York, in the county of New-York, 
and within the Southern District of New- 
York, did then and there publish a cer- 
tain musical composition called “ Alethia 
Waltz,” and did then and there falsely 
insert therein and impress upon the face 
thereof the words, “ Entered according 
to Act of Congress, A. D. 1844, by Joseph 
F. Atwill, in the Clerk’s Office of the 
District Court of the Southern District 
of New-York,” by printing the same 
thereon. Averment that the said defend- 
ant had not, at the time of such publica- 
tion as aforesaid, legally acquired the 
copyright of said musical composition, 





under and in pursuance of the laws of the 
United States, nor done any act author- 
izing him to make such publication, — 
which publication, false insertion and im. 
pression, so made by the said defendant, 
are contrary to the statute in such case 
made and provided. Whereby, and by 
force of the statute in such case made and 
provided, the said defendant forfeited to 
the said United States of America and 
the said plaintiffs who sue, &c., for his 
said offence, the sum of one hundred dol- 
lars; and thereby and by force of the 
statute in such case made and provided, 
an action hath accrued to the said plain- 
tiffs, who sue as aforesaid to demand and 
have of and from the said defendant, the 
sum of one hundred dollars, so forfeited 
as aforesaid and above demanded. 

There was a second count, charging 
the defendant with publishing a certain 
volume of music called, &c. 

Demurrer to the first count, showin 
the following causes: 1. It is not ae 
or shown in the said count that the al- 
leged violation of the statute for which 
this action was brought, took place after 
the passing of the statute therein men- 
tioned. 2. That the said violation is al- 
leged to be contrary to the form of the 
statute, without designating which statute 
is included, and without showing that it 
is in violation of more than one statute. 
3. That the action is commenced by two, 
jointly for themselves and the United 
States of America; whereas an action to 
recover the penalty sued for in this case 
can only be brought by one person gui 
tam. 

Similar causes of demurrer to the se- 
cond count, with this additional cause, 
viz., that it is not shown that the defend- 
ant did publish or print any book, map, 
chart, musical composition, print, cut, or 
engraving. 

Joinder in demurrer. 


M. S. Bidwell and Samuel Owen, in 


support of the demurrer. 


I. It is not shown in the declaration 
that the act, for which this action is 
brought, took place after the passage of 
the statute: unless it did, the action will 
not lie. But the plaintiffs are bound to 
show, affirmatively, every thing necessary 
to make out the defeudant’s liability. 
Com. Dig., Action on Statute, (A. 3,) 
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Pleader, (C. 76,) Green v. Bumpas, 1 
Marv. & Yerg. As the declaration on its 
face leaves it doubtful whether the de- 
fendant is liable to the penalty, that is, 
whether the defendant has done the act 
since the statute was passed, it is on that 
account bad, at least on special demurrer. 
The court will make no intendment to 
support the action. Com. Dig., Pleader, 
(C. 22,) Plow. Com. 202, b. It is a gen- 
eral rule in all cases, (and @ fortiori it 
must be a rule in penal cases,) that, if the 
declaration admits of two intendments, it 
shall be taken most strongly against the 
plaintiff. Id. Besides, the presumption 
of law is in favor of the defendant’s in- 
nocence. Best on Presumptions,18. Mat- 
thews on Presumptive Evidence, 27; and 
in the absence of an express allegation, 
the declaration cannot be made good by 
argument or inference. Steph. Pl. chap. 
II. § 5. rule III. p. 426, (2d Amer. ed.) 
Accordingly, all the precedents contain 
such an allegation ; even where the statute 
is an ancient one. 2 Chzt. Pl. 512, 515. 
7 Went. Pl. 121, et seg. 3 Mart. Vade 
Mecum, 487, et seq. This is high author- 
ity, especially on a question of pleading. 
Ram on Judgments, p. 13,§ 5; and see 
also The King v. Green, 2 Show. Rep. 210, 
211. 1 Saund. Rep. 309, a, (n. 5.) Wade 
q. t. v. Ripton, 1 Sid. Rep. 303. S.C., 2 
Keeble Rep. 114. 

II. The action is brought by two joint- 
ly for themselves and the United States : 
whereas an action to recover the penalty 
sued for in this case can be brought by 
only one person gui tam. 1. The statute 
does not give a joint action qui tam. to 
two or more persons ; it gives such action 
to “the person” who shall sue for the 
same, not to the persons, or to the person 
or persons. The language of the statute 
is to be adhered to, unless there is some 
necessity (of which there is no pretence 
in this case) for departing from it to carry 
into effect the intention of the legislature. 
Dwarris on Statutes, 707, 708, 710, 711. 
This is especially the rule in the con- 
struction of penal statutes, which indeed 
are to be interpreted strictly. Myers v. 
Foster, 6 Cow. Rep. 567. Van Valken- 
burgh v. Torrey, 7 Cow. Rep. 252. Flem- 
ing v. Builey, 5 East. Rep. 313. U.S. v. 
Sheldon, 2 Wheat. 119. U.S. v. Wilt- 


berger, 5 Wheat. 95. Dagget v. State, 4 
Conn. Rep. 63. Bovth v. State, ib. 65. 





Leonard v. Bosworth, ib. 421. 2. There 
are obvious considerations of convenience 
and policy in favor of such a construc- 
tion. 3. There are express authorities in 
favor of it, both of text writers and adju- 
dications. Hammond on Parties, 48. Vin- 
ton v. Walsh, 9 Pick. Rep. 87. 4. And 
there are decisions in favor of it in analo- 
gous cases. Hill and wife v. Davis et al, 
4 Mass. Rep. 137. The Weavers’ Comp. 
v. Forrest, 2 Strange’s Rep. 1241, margi- 
nal note. 1 Kydon Corporations, 218 (n.c.) 
Maggs v. Ellis, Bull. N. P. 196. Marsh 
v. Shute, 1 Denio’s Rep. 232. 

III. The foregoing points apply to both 
counts. There is an additional objection 
to the second count. That count does 
not show that the defendant did publish 
or print any book, map, chart, musical 
composition, print, cut or engraving. The 
plaintiffs are not at liberty to depart from 
the words of the statute, and to raise 
questions as to whether other words sub- 
stituted by them are of equivalent import. 

IV. The court will not give the plain- 
tiffs leave to amend after argument, in 
such a case, especially as they have al- 
ready amended their declaration once. 
They will not aid the prosecution of a 
penal suit. Walton v. Kirby, 2 Hayw. 
Rep. 174. At all events, they will not, 
in a penal action, give leave to amend as 
to the parties. Evans qui tam.v. Stephens, 
4 T. R. 228. 

The defendant is therefore entitled to 
judgment. 


Samuel Sherwood and R. V. Townsend, 
contra. 


1. The statute of February 3d, 1831, on 
which this action is founded, is a public 
statute, and the court will take notice of it, 
and of its date. The allegation, there- 
fore, that this statute was violated within 
two years next before the commencement 
of this suit, is a sufficient statement, if any 
were necessary, that the violation took 
place since February 3d, 1831. 

II. The facts stated in the declaration 
as coustituting a violation of the statute, 
sufficiently indicate the statute violated ; 
there is now but one statute in existence 
to which the facts alleged have any appli- 
catiou: the allegation therefore that the 
violation was against the statute, is suffi- 
cient. Barnum v. Webster, 5 Mass. 270. 
The People y. Barton, 6 Cowen, 270, 
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III. The second count shows a publi- 
cation in violation of the statute, inso- 
much as a volume of music is both a 
book and contains either musical compo- 
sitions or a musical composition, by the 
very meaning and understanding of the 
records used ; and the publication thereof 
is a publication both of a book and of a 
musical composition. 

IV. The statute of February 3d, 1831, 
on which this action is founded, gives the 
penalty to the person who shall sue for the 
same; and the word “ person,” as used 
in the 11th § of that statute, is equivalent 
to “ party,” and two or more persons may 
maintain a suit for the penalty. United 
States v. Benjamin Hill, before Judge 
Betts, March 26,1846. Warren v. Doo- 
little, 5 Cow. 678, opinion of Colden. 


Ne tson, Circuit Judge, pronounced the 
decision of the court.—1st. The penalty 
given by § 11 of the act of February 3d, 
1831, (the copyright act,) to any person 
who will sue for it, cannot be recovered 
in the name of more than one person. 
2d. A declaration for such penalty in the 
name of two persons, is bad on general 
demurrer. 


Betts, District J., drew up the follow- 
ing opinion of the court—The judgment 
of the court pronounced by the presiding 
judge being limited to two points, we do 
not consider it proper to discuss the other 
questions involved in the pleadings, and 
argued at length by the counsel. 

Our judgment being peremptory against 
the action, it will not, as if an amendment 
were allowed, tend to abridge litigation 
or aid the parties in the disposition of the 
cause, to attempt now to settle the other 
points presented by the case. 

The declaration contains two counts, 
each of which demanded a distinct pen- 
alty of $100. 

The first count charges that the defend- 
ant, on the first of July, 1845, at New- 
York, published a musical composition, 
called “ Alethia Waltz,” and falsely in- 
serted therein and impressed upon the 
face thereof, the words “ entered accord- 
ing to act of congress, &c.,”. without hav- 
ing at the time legally acquired the copy- 
right of the said musical composition 

The second count alleges that the de- 
fendant, at the time and place aforesaid, 





published a certain volume of music, called 
“ Alethia Waltz,” and falsely inserted 
therein and impressed upon the title 
thereof, the words ‘“ entered according 
to the act of congress, &c.,”’ without hay- 
ing at the time legally acquired the copy- 
right of the said volume of music. 

The defendant demurred to the decla- 
ration, and in connexion with the general 
demurrer assigned various causes of de- 
murrer, only one of which is passed upon 
by the court, to wit, that the action is 
brought by two persons jointly for them- 
selves and the United States of America. 

Some exceptions were taken to the 
sufficiency in form of the special demur- 
rer, but we do not regard the question 
material, the objection to the declaration 
being good on general demurrer, because 
the right of ‘action, if any, is under the 
statute, and the declaration must show 
the party suing competent to maintain it, 
Almy v. Harris, 5 Johns. R. 179. 

The decision accordingly rests upon 
this, that the act of Congress does not 
authorize an action in the name of several 
persons and the United States, for the re- 
covery of the penalties incurred by it. 

The provisions governing the question, 
are contained in the eleventh section, 
which enacts “‘ That if any person or per- 
sons, from and after the passing of this 
act, shall print or publish any book, map, 
chart, musical composition, print, cut or 
engraving, not having legally acquired the 
copyright thereof, and shall insert or im- 
press that the same hath been entered 
according to act of congress, or words 
purporting the same, every person so of- 
fending shall forfeit and pay one hundred 
dollars ; one moiety thereof to the person 
who shall sue for the same, and the other 
to the use of the United States, to be re- 
covered by action of debt, in any court 
of record having cognizance théreof.” 

In actions directly upon a statute, or on 
rights derived from a statute the party 
prosecuting must allege, and consequent- 
ly prove every fact necessary to make out 
his title to the thing demanded, and his 
competency to sue for it. Com. Dig. ac- 
tion on stat. A. 1, 2, 3 Pleader, c. 76. 

An informer cannot support an action 
unless .here be express provision in the 
staunte enabling h'm to sue, (Stra. 828, 
5 East. 313. Fleming v. Bailey,) and if 
the statute creating the penalty, and be- 
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stowing it upon the informer does not 
give the mode of proceeding, he is bound 
to set forth the special matter upon which 
the right of action arises, and show and 
prove in what way the penalty vests in 
him. Cole qui tam.v. Smith, 4 Johns. R. 
193. Bigelow v. Johnson, 13 Johns. 428. 
15 Wend. 184. Smith v. Merwin, Fair- 
banks v. Antrim, 2 N. H. R. 105. 2 Aik. 
R. 41. 
The doctrine in effect is common to 
actions founded upon statutes other than 
for penalties, for when a statute is made 


_to remedy any mischief or grievance, or 


to bestow any interest or right upon an 
individual the mode of remedy, when one 
is designated by it, must be exactly fol- 
lowed, 11 Mass. R. 364. 12 Mass. R. 466, 
and if the form of remedy is not pointed 
out and the law supplies one by implica- 
tion (7 Mass. R. 202. 13 Johns. R. 428) 
the plaintiff must aver and prove every 
fact necessary to show the right in him 
under the statute. We think under these 
well established rules of law, the two 
plaintiffs prosecuting this action, do not 
come within and satisfy the provisions of 
the statute giving the penalty “to the 
person who shall sue for the same.” 

There isa manifest distinction between 
the appointment of a penalty to a com- 
mon informer, and imposing one for the 
benefit of the person aggrieved by viola- 
tion of a statute. In the latter case the 
term “ person” might justly be regarded 
as comprehending every one affected by 
the injury, because the design of such 
enactment must be to give a remedy co- 
extensive with the mischief or grievance 
provided against. 

These considerations have no relation 
to positive penalties established as sanc- 
tions of the law, and accordingly not in- 
tended to recompense individuals because 
of their particular injuries. 

The language of the statute is to be 
particularly adhered to in the construc- 
tion of penal laws, and when it has a na- 
tural and plain meaning, an artificial or 
forced one is not to be adopted. 1 Blac. 
88. Dwarris 707,11. Van Valkenburgh 
vy. Torrey, 7 Cowen, 255. 

The courts will not construe a penal 
law by equity even for the purpose of 
embracing cases clearly within the mis- 
chief intended to be remedied. United 
States v. Sheldon, 2 Wheat. 121. Myers 





vy. Foster, 6 Cowen, 569. Daggett v. States, 
4 Cowen R. 60. 

The courts sedulously limit the action 
of penal statutes to the precise cases de- 
scribed in them, and reject an interplead- 
er tending to comprehend analogous mat- 
ters, but not named by the legislature. 
The authorities cited are explicit to this 
point and are in unison with numerous 
others, English and American. 1 Salk. 205 
Plow. R. 17. 5 East, 313. 4 Cowen, R. 
67. 4 Cowen R. 424. 

The privilege to claim or enforce a 
penalty is one of statutory appointment, 
and if not included in the acceptation of 
a penal enactment, must, even as a bare 
authority or power, be construed with 
like strictness. 

In an action by man and wife against 
executors to recover a penalty imposed 
by statute for not proving the will within 
a fixed period, one half of the penalty be- 
ing givén to the plaintiff, arid the other to 
the legatees, and the wife being a legatee, 
it was held by the Supreme Court of 
Massachusetts, that the suit could not be 
maintained in the name of husband and 
wife, the action being a popular ore, and 
there being no joint interest in the ver- 
dict. Hill and wife v. Davis, 4 Mass. R. 
410. 

The doctrine was still more fully and 
explicitly declared in a later case in that 
court, in which it was held “ that several 
persons could not unite in a gui tam. ac- 
tion as informers, the right to sue in such 
case resting upon the express provisions 
of the statute. Vinton and others v. Walsh, 
9 Pick. 87. 

When the penalty is given to any per- 
son Or persons, a corporation aggregate 
cannot sue for it. 1 Kyd. Corp. 218; 8 
Stra. 1241. margin. 

Hammond, in his Treatise on Parties, 
says, it seems two cannot join as common 
informers in a penal action, unless spe- 
cially allowed by statute. Hammond, 48. 

The plain language and sense of the 
statute under consideration restricts the 
right of action to a single person, and we 
should not be disposed, on general prin- 
ciples, to enlarge its operation so as to 
encourage associations of individuals in 
instituting and conducting penal actions, 
if the nature of these actions did not in 
our opinion exact a vigorous adherence 
to the terms of the law. 
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Judgment is accordingly rendered in 
this case for the demurrant with costs. 

The same judgment is rendered in the 
ten other suits between the same parties, 
on the same pleadings. 








4. S. District Court. 


[PORTLAND MAINE. ] 


Before the Honorable ASHER WARE, District 
Judge. 


Tue Unirep Srares v. Leonarp Jarvis, 
February Term, 1846. 


DEBT ON BOND OF NAVY AGENT. 


Tuis was an action of debt on the official 
bond of the defendant as navy agent for 
Boston and Charlestown, for a balance 
alleged to be due from him on the final 
settlement of his accounts. The defend- 
ant was appointed navy agent in April, 
1838, to hold the office during the plea- 
sure of the president, for a time not ex- 
ceeding four years. The compensation 
alloweu for his services was one per cent. 
on the amount of his disbursements, but 
not to exceed in the whole 2,000 dollars 
a year. He was removed from office, 
September 27, 1841, six months and three 
days before the term of four years expired, 
and the first notice he had of his removal 
or of an intimation to remove him before 
the expiration of the term, was by the ap- 
pointment of a successor. On the final 
settlement of his accounts by the account- 
ing officers, there was found to be a bal- 
ance due the United States of $715 97. 
The defendant claimed to be allowed 
$452 18, as commissions on one per cent. 
on $45,218 59 paid to the heirs of John 
Jarvis, for certain lands purchased by the 
secretary of the navy for the navy yard, 
as being an extra service, not coming 
within the regular duties of the navy 
agent, and for which he claimed to be en- 
titled to a separate and additional com- 
pensation. And he also claimed $26 29, 
being the amount of several small items 
for office rent and charges for the remain- 
der of the quarter ending October 1, and 
also $37 50 on one quarter's office rent 
from QOctober Ist to December 31, 1841, 
after his removal from office. The de 
fendant hired his office by a parol lease, 





and not having given reasonable notice 
of his intention to surrender it before the 
expiration of the quarter ending in Octo- 
ber, by the local law of Massachusetts he 
became liable for an additional quarter’s 
rent. It was paid by him, as the receipt 
is in the case. He also claimed $200 for 
one quarter additional clerk hire. His 
clerk was hired for a year terminating 
with April 1st, 1846, when the defendant’s 
appointment would expire by its limita- 
tion. The clerk being hired for the year, 
claimed his salary under the contract, but 
compromised for one quarter’s salary in- 
stead of the whole, which was half a year. 
The amount claimed for office rent and 
clerk hire was the same as had been allow- 
ed from quarter to quarter in his previous 
settlement. The jury returned a verdict 
for the United States for $ , allowing 
the set-off for office rent and clerk hire as 
charged by the defendant, and disallow- 
ing the commissions charged on the dis- 
bursements to Jarvis’ heirs. The ques- 
tions of law involved in the case were 
fully argued. 





Haines, District Attorney, for the plain- 
tiffs. 


Preble, for the defendant. 


Ware, District Jupee, after stating 
the facts, about which there was no con- 
troversy, charged the jury on the law in- 
volved in the case in substance as fol- 
lows :— 

The most considerable item claimed by 
the defendant in offset is $452 18 charged 
as commissions on the disbursements of 
$45,219 59, paid to the heirs of John 
Jarvis, for lands purchased for the navy 
yard in Charlestown. The owner of the 
land not having left children, the money 
was to be paid to his collateral heirs, and 
as the secretary could not himself con- 
veniently ascertain who they were, he 
employed the defendant to do the busi- 
ness. In his letter to him he says: “ The 
money is seut to you, that no mistake 
may occur as to bringing it to the party 
entitled to receive it;—and to guard 
against any such mistake you are request- 
ed to consult the United States District 
Attorney, Mr. Mills, and to pay over the 
amount, and to take the proper receipts 
and acquittances for the same, under his 
advice aud direction.” It is apparent that 
the service to be performed was one not 
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only of considerable responsibility but of 
some delicacy, for if the defendant had 
paid the money to a wrong persun, he 
might have rendered himself responsible, 
and if he is entitled to any compensation 
it is not contended that the sum charged 
istoo much. But it is argued by the Dis- 
trict Attorney that he is not entited to 
any, but that he was bound to perform 
this service for the compensations which 
he received as navy agent. That salary 
was established as a compensation for 
performing the ordinary service attached 
to the agency. Nowthis does not appear 
to fall within the range of his ordinary 
duties as navy agent, and it appears to me 
to be so treated by the secretary in his 
letter. It was an entire service, and at- 
tended with additional responsibility. But 
then it is argued by the attorney that ad- 
mitting this, he is barred from receiving 
any additional compensation by the third 
section of the act of congress of March 
2, 1839, ch. 82. 9 vol. U. S. Laws, ch. 
1212, § 3. That section so far as it ap- 
plies to this case is in these words: “ No 
officer in any branch of the public ser- 
vice, or any other person whose salary, or 
whose living and emoluments are fixed 
by law and regulation, shall receive any 
extra allowance or compensation in any 
form whatever for the disbursements of 
public money, or the performance of any 
other extra service, unless the said extra 
allowance or compensation be authorized 
by law.” The defendant was an officer 
whose pay and emoluments were fixed. 
It must, then, be admitted that the case 
comes within the words of the law, and 
must govern it, if the law is applicable to 
the case. But this is the very point which 
the defendant’s counsel deny. 

The act in which this section is found 
is oue of the annual appropriation acts. 
Its title is, “ An act making appropria- 
tions for the civil and diplomatic expenses 
of the government for the year eighteen 
hundred and thirty-nine.” The first sec- 
tion contains more than two hundred 
clauses, making as many distinct appro- 
priations for the various branches of the 
public service, and embracing all the civil 
and diplomatic expenses for the current 
year. The second section contains a spe- 
cial provision to which [ shall presently 
refer, and the third has the clause which 
has been read, and which it is contended 





governs this case. The argument for the 
defendant is that this section is intended 
to apply to the subject matter of the act 
only, and is to be confined to the disburse- 
ments of the appropriations contained in 
the act. This is, perhaps, the construc- 
tion that would at first most naturally sug- 
gest itself. The act itself is one of those 
annual acts which spend their power in 
the course of the year, to which we are 
not accustomed to look for permanent 
regulations. If the legislature annex to 
such an act any special provision, which 
has a proper application to the subject 
matter of the act, and use no words indi- 
cating an intention to give it a more ex- 
tensive operation; the just conclusion 
would seem to be that the special regula- 
tion was intended to be confined to the 
matters embraced by the act. It is re- 
marked by Mr. Justice Story in deliver- 
ing the opinion of the court in Minis v. 
The United States, 15 Peters, 445, that 
“it would be somewhat unusual to find 
engrafted on an act making special and 
temporary appropriations any provision, 
which was to have a general and perma- 
nent application to all future appropria- 
tions. Nor ought such an intention on 
the part of the legislature to be presumed 
unless it is expressed in the most clear 
and positive terms, and when the language 
admits of no other reasonable interpreta- 
tion.” This is emphatic language, and 
places this as a rule of interpretation on 
strong ground. Thesecond section of this 
act also contains a special regulation ap- 
plying to collectors of the customs, which 
is clearly intended to be permanent. It 
requires them to place moriey received on 
unascertained duties, or duties paid under 
protest, at once to the credit of the treasu- 
rer. The first words of the section are— 
“from and after the passage of this act all 
moneys paid to any collector,” &c., words 
the meaning of which cannot be mistaken. 
But there are no words of the like import 
in the third section, and the omission of 
them undoubtedly favors the interpreta- 
tion put upon it by the defendant’s coun- 
sel. But then though the formal words 
most usually employed to exclude a doubt 
whether the regulation was intended to 
be permanent or not, are not necessary. 
They may be supplied by other language, 
clearly indicating the intention of the leg- 
islature. Now it is quite certain that this 
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section must extend to matters beyond 
the appropriation contained in the act. 
It provides that no officer in any branch 
of the public service, or any other person 
whose salary and emoluments are fixed 
by law and regulation, shall receive any 
extra allowance or compensation in any 
form, unless it is authorized by law. Now 
this act embraces but part of the appro- 
priations for the year, so that we are ne- 
cessarily carried beyond the subject mat- 
ter of this act. It must extend itself over 
all the appropriations of the year at least ; 
and though it may be said that this clause 
of the law does not necessarily look be- 
yond the current year, yet the second 
clause of the section evidently does. That 
provides that no executive officer other 
than heads of departments shall apply 
from the contingent fund of which they 
have the control more than thirty dollars 
annually, to pay for newspapers and 
pamphlets. The word annually here is 
necessarily prospective, and extends the 
operation of this clause to future years. 
There is in the first clause no restrictive 
words confining it to the current year. If 
part of the section was intended to be per- 
manent, it is quite natural to suppose the 
whole was. It would be very unusual to 
unite in a single section of a law one pro- 
vision intended to be permanent, with 
another intended to be temporary, with- 
out clearly distinguishing the permanence 
from the temporary part. My opinion is 
that this section is a conclusive bar to the 
allowance of the commissions claimed on 
the disbursement in question; and what- 
ever we may think of the equity of the 
claim, it is not for the court or the jury to 
be wiser or more indulgent than the law. 
This disposes of but part of the case. 
The other allowances claimed involve 
questions of much more delicacy and dif- 
ficulty. The defendant claims an allow- 
ance of $26 29 for office-rent and for the 
three remaining days of the quarter end- 
ing October 1, and also for rent for the 
quarter following. These two claims 
stand on the same ground, and may be 
considered together. An office or place 
of business was necessary for the dis- 
charge of the duties of the agency, and 
had been charged and allowed at the 
same rate in previous quarters. It is 
admitted that it was hired and used by 
the defendant fur the purpose of the 





agency, and for no other, he not being 
engaged in any other business that re- 
quired his having an office. It was hired 
on a parol lease; and, not having given 
reasonable notice of his intention 16 quit 
before the termination of the quarter, by 
the law of Massachusetts he became 
bound for another quarter’s rent. Mass, 
Revis. Statutes, part 2, tit. 1, c. 60, § 26, 
The ground of the claim is this: that, 
having been dismissed from office when 
it was too late to give the notice required 
by law, and having himself no bigen 
notice that he was to be superseded, this 
is a loss which he incurred without fault 
on his part, in the broken business of the 
plaintiffs, for which they were bound to 
indemnify him. The answer is, that he 
held his appointment at the mere will of 
the president ; and being liable to be re- 
moved at any time without notice, he 
might have provided for the contingency 
in his contract. 

If this was a question between two in- 
dividuals, and not between an individual 
and the government, I cannot say that I 
should feel much difficulty in arriving at 
a conclusion satisfactory to my own mind, 
It was necessary, in the transaction of the 
affairs of the agency, that the defendant 
should have a place of business where he 
might be found in business hours. He 
was engaged on a parol lease, and by law 
he was bound to give reasonable notice 
of his intention to quit, so he became 
bound for another quarter’s rent. He 
had held the agency for three years and 
a half, and the term for which he was ap- 
pointed would not expire by its own lim- 
itation for six months. No complaint had 
been made against him, and he had no 
reason to suppose that he would be su- 
perseded before the expiration of that 
time. If he had engaged his office in the 
usual course of business, and there was 
nothing unreasonable in the terms on 
which it was engaged, considering the 
tenure on which he held the appointment, 
the principal would be liable for the loss. 
The question for the jury would be, 
whether an agent holding an appointment 
of so much importance, though the agen- 
cy was ~evokable at will, should be ex- 
pected to engage his office rooms on a 
tenancy from day to day, or week to 
week. If the jury should think that he 
acted prudently and in good faith, and 
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with a just regard to the interest of his 

rincipal, then I should say that in law 
was justly entitled to look to his prin- 
cipal for an indemnity fairly incurred in 
the prudent prosecution of his proper 
business. 

It is true that when a man appoints an 
agent or mandatory without limitation of 
time, he may always revoke the appoint- 
ment at will. A person may also enter 
into many other engagements generally 
liable to be dissolved at will, but which, 
where other persons have fairly and in 
the usual course of business, exercised 
an interest under them, the law will pre- 
vent him from dissolving at an unreason- 
able time; or if it does not absolutely 
prevent the act, will hold him to indem- 
nify those who may suffer an injury from 
it. This is a general rule of justice and 
equity, which is found in every system of 
refined and cultivated jurisprudence. The 
engagements may be terminated at will, 
but then this will must be exercised rea- 
sonably, and not in mere wantonness or 
malice. An illustration of the principle 
may be drawn from the contract of part- 
nership. When entered into without any 
limitation of time, it may always be dis- 
solved at the will of any of the parties. 
In that highly cultivated system of juris- 
prudence which forms the basis of the 
law of the whole continent of Europe, 
the Roman law, the renunciation of the 
partnership by one of the parties, to be 
valid, must be made in good faith, and 
not at an unreasonable time, to the injury 
of the common interest ; for it is not, says 
the law, the private interest of the indi- 
vidual partner, but the common interest 
of the partnership that is regarded.* 
This principle, so confurmable to natural 
equity, to good faith and fair dealing, 
was adopted from the Roman law by the 
ancient jurisprudence, and is confirmed 
by the new civil code of France.t And 
though no such restriction is perhaps es- 
tablished in the common law, yet it seems 
that a court of equity will interpose and 
restrain a partner from wantonly and 
maliciously putting an end to the engage- 
ment, to the injury of the common inter- 





* Semper enim non id quod privatim interest 
unius en societati, servari solet sed quod societati 
expedit. Dig. 17. 2. 65. § 5. 

t Pothier, Contrate de Societe, No. 150, 151. 
Code Civile Francais, 1869—70. 





est.* But the case of a parol lease at 
will, which arises in the present case, is 
one which perhaps still more clearly 
shows, that when it is said that an engage- 
ment is liable to be terminated by the 
will of either party, it is, in the sense of 
the law, a will under the control of reason 
and justice. Though it is said to be a 
contract merely at will, yet, independent 
of every statute regulation at the common 
law, the lessor cannot, without notice, 
eject the tenant and turn him into the 
street, nor can the tenant discharge him- 
self from the liability to pay rent without 
giving the landlord reasonable notice, to 
enable him to find another tenant.t These 
restrictions on the capricious and wanton 
exercise of the will where the interests 
of other persons are affected, have their 
foundation in arule of universal equity 
and justice, arising from the social notions 
of men, that a man shall so use his own 
rights as not to injure another. Sic utere 
tuo ut alimam non laudas. 

This reasonable and equitable principle 
has also its application in the law of 
agency. There is no doubt, as a general 
rule, that the appointment of an agent 
may at any time be revoked by the prin- 
cipal without giving a reason for it, be- 
cause it is the right of every man to em- 
ploy such agents as he sees fit. The 
agent also has the same general right to 
renounce the agency at his own will; for 
it is an engagement at the will of both 
parties. But the contract of agency or 
mandate involves mutual obligations be- 
tween the parties; and these commence, 
if not as soon as the appointment is made, 
at least as soon as the agent or mandatory 
commences the execution of the agency. 
If he has entered on the business, even 
if he does not accomplish prosperously 
what he has undertaken, he will be en- 
titled from his principal to an indemnity 
for his expenses and services, if the fail- 
ure does not arise from his own fault.¢ 
After he has engaged in the business of 
the agency, the principal may at any time 
revoke his powers and dismiss him from 
his service. But if his power is thus re- 
voked, the principal will be responsible 
to him for any engagements he may have 
entered into, and any liabilities he may 





* Story on Partnership, No. 275, note 3. 
t 4 Kent Com. 111. 
¢ Domat, Lois Civiles, liv. 1, tit.15, § 2, No.1, 2. 
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have incurred in good faith in the proper 
business of the agency, before he had 
notice of the revocation.* And so the 
agent, after entering on the business, may 
renounce the agency. But then this must 
be done in good faith, and be preceded 
by reasonable notice, or the agent will be 
liable to the principal for any loss that 
may result to him from this cause. The 
agent cannot withdraw himself from his 
engagement wantonly and without reason- 
able cause, without rendering himself re- 
sponsible for the consequences.t And 
when a man has undertaken an agency, 
he will not merely render himself liable 
for damages to his principal if he renoun- 
ces the agency without notice and without 
just cause, but a court of equity will go 
further. If an agent is employed to make 
a purchase, and finding the speculation 
likely to prove profitable, he renounces 
the agency and purchases for himself, 
equity will hold him a trustee for the 
principal, and give him the benefit of the 
purchase directly, without putting him to 
an action for damages. f 

It may be true that in our jurisprudence 
a precise authority may not be found for 
all these propositions among the adjudged 
cases. But they rest on such clear 
grounds of justice and good faith, that 
they may be well taken for granted with- 
out the authority of a direct decision,§ 
and they all stand opposed by the author- 
ities of the Roman law. They all flow 
from a great principle of social justice. 
A man cannot wantonly and without rea- 
sonable cause retract or annul his own 
acts and change his purpose, when others 
in the ordinary course of business and in 
good faith have acquired an interest in 
them to the injury of such persons, with- 
out rendering himself liable to repair 
such injury. The greatest of the Roman 
jurisconsults reduced the rule to a short 
and pithy maxim: No man can change 
his purpose to the injury of another.|| 
It is applied in some cases where no pre- 
vious engagements exist between the 
parties, but its application is peculiarly 





* Domat. Lois Civiles, liv. 1, tit. 15, § 4, No. 1. 

t Ibid. No. 3-4, Pothier, Contrate de Mandat, 
No. 44. Dig.17,1,23,§ 11. Dig.17, 1, 27, § 2. 

¢ 1 Story’s Equity, § 396. 

§ Story’s Agency, § 467. 

|| Dig. 50, 17,75. Nemo potest matari consi- 
lium suum in alterius injuriam. 





stringent when mutual obligations by 
contract do exist. If I agree with a me- 
chanic, says Pothier, to build me a house, 
and after the agreement I change my 
purpose and determine not to build, I 
may dissolve the engagement by giving 
him notice of the change of my will ; but 
if before the notice he has purchased 
materials for the work and engaged 
workmen, I shall be bound to indemnify 
him for the loss he sustains by the change 
of my purpose.* If this was a case be- 
tween two private persons, the case put 
by Pothier would differ in no essential 
particulars from the present case. Both 
are contracts of hiring; for the contract 
with a salaried agent or mandatory is 
essentially a contract of hiring, though 
in some respects distinguishable from the 
common contract for the hire of labor.t+ 
The defendant was a salaried agent, and 
he had for the sole purpose of the agency 
and for the sole benefit of his principal, 
hired an office. He held, as all agents 
do, the appointment at the will of the 
principal, and he is dismissed without no- 
tice, while under this liability for rent. 
If the engagement of his office was as to 
the terms reasonable and proper and in 
good faith under the circumstances, the 
justice of the case appears to me so clear, 
that the very statement of the facts carries 
with it the answer, and that conforms to 
the well-established principles of law. 
The other charge, for clerk hire, does 
not appear to me to be distinguishable in 
principle from the rent. It is admitted, 
that in the business of the agency a clerk 
was indispensable, and he had been al- 
lowed, as all officers of this description 
are, a reasonable sum for clerk hire. The 
amount claimed is the same as had been 
allowed and paid in previous quarters. 
The clerk was engaged for a year, termi- 
nating with the expiration of~the term 
of the defendant’s appointment; and, in 
strict law, he might perhaps have reco- 
vered his salary for the whole of the un- 
expired year.{ The defendant compro- 
mised the claim by paying one quarter’s 
salary. Is the defendant, who has been 
compelled to pay this sum for a liability 





* Duvergier, Droit Civile, vol. 19, § 370. 

t Duvergier, Droit Civile, vol. 19, tit. 8, ch. 3. 

t 2 Smith’s Leading Cases, American edition, 
page 295. 
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incurred in the business of the plaintiffs, 
entitled to be indemnified by his princi- 
pal ? If the contract with the clerk were 
a reasonable and proper one under the 
circumstances of the case, the decision 
referred to from Pothier shows how it 
would be decided in a controversy be- 
tween individuals. And whether the con- 
tract was, as to the period for which he 
was engaged, reasonable and proper, 
would be a question for the jury. If the 
duties of the clerk were such as might be 
safely entrusted to any ordinary person, 
it might be questionable whether the de- 
fendant, knowing the tenure of his own 
office, would be justified in contracting 
with him for a year. But it is to be re- 
membered that the agency of the defend- 
ant involved great responsibilities, he 
having contracts and disbursements to 
make to the amount of several hundred 
thousand dollars 2 year, and in the trans- 
action he required a clerk in whom he 
could place the most unreserved confi- 
dence. It is hardly to be expected that 
a person of such qualifications would be 
willing to engage his services on the same 
terms as a common day laborer. One 
who is fit to be trusted, can usually en- 
gage on terms of more permanency; and 
one who would be willing to engage on 
such precarious conditions as to be dis- 
missed at any time without notice, the 
defendant might not be willing to trust to 
such an extent, that if he proved unfaith- 
ful he might himself be involved in ruin. 
Both his own safety and the interest of 
his principal would require him to act 
with circumspection. When the defend- 
ant engaged his clerk, a year of the term 
for which he was appointed remained, 
and he had no reason to expect that he 
would be dismissed before that term ex- 
pired. If in your opinion the contract 
with the clerk was, under the circum- 
stances, reasonuble and proper, as it was 
a liability incurred in good faith in the 
prudent transaction of the business of the 
agency on the principles of law and 
equity, he is entitled to an indemnity. 

It will be observed that I have treated 
this case thus far as though it was a con- 
troversy between two private individuals ; 
and have stated what appears to me to be 
the first conclusions of law. Are there 
any reasons of general justice or public 
policy, why the same principles should 





not be applied to these contracts between 
the government and an individual ? After 
having reflected considerably on the sub- 
ject I feel bound to say that none have 
occurred to me. I know that it appears 
to be the fixed policy of the country to 
hold the tenure of all appointments of this 
description to be at the will of the presi- 
dent. So also appointments of the same 
character between private individuals are 
liable to be wonton oe at will, and there are 
very satisfactory reasons why they should 
be so. But between individuals we have 
seen that to a certain extent this will is 
regulated and controlled by the principles 
of equity, good faith, and fair dealing. 
If any just cause for the revocation of an 
agency arises out of the conduct of the 
agent, his powers may be revoked by the 
principal without subjecting himself to 
any of the responsibilities which have 
been mentioned. The agent must bear 
the consequences of his own misconduct 
or imprudence. But while he is in good 
faith prudently engaged in the business 
of the agency, if his authority is revoked 
suddenly and without notice, and he there- 
by suffers loss, the principles both of law 
and justice requires the principal to in- 
demnify him. Why should not the same 
measures of justice apply between the 
government and an individual. 

If there are no grounds of justice to 
vary the decision, then I think there are 
reasons of public pelicy for holding that 
the same principles of law apply to one 
case as to the other. If the tenure of the 
appointmant is merely at will, it is to be 
remembered that it is usually at the will 
of both parties. If the principal may vio- 
late the agency without notice, and leave 
the agent to meet all the liabilities which 
he has incurred in the prosecution of the 
business of the agency, then the agent 
may renounce the agency without notice, 
and leave all the inconvenience to fall on 
the principal. I may have taken a very 
incorrect view of this subject, and if so, I 
am happy that my error may be so easily 
corrected, but it appears to me that one 
can hardly overstate the public mischiefs 
that might arise from the establishment - 
of such a doctrine. All the most impor- 
tant officers of the government hold their 
employments by this tenure. Ifthey may 
at any time renounce and abandon the 
public business entrusted to them with 
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impunity, without first giving reasonable 
notice to the appointing power of their 
intention, so as to enable the government 
to supply their places, it is easy to see 
that inconveniences of the gravest nature 
might arise. Take a single branch of the 
public service, the collection of the reve- 
nue. Every officer from ihe highest to 
the lowest holds his office at will. Sup- 
pose the principal revenue officers of one 
of our large ports should at once come to 
the determination of abandoning their 
offices, and send by the mail notice of their 
resignation when there were cargoes in 
port, duties on which to a large amount 
would be due. In some ports it is not 
uncommon for duties to accrue to the 
amount of half a million by the arrivals 
of a single day. There would be nothing 
to prevent all the goods from being smug- 
gled ashore before the president could 
replace the officers by new appointments. 
If it be said that this is putting an impro- 
bable case, it at least fairly ¢rves the prin- 
ciple, and it must be allowed to be a pos- 
sible case. If the law be, as I suppose it 
to be, and that the same measure of jus- 
tice, and the same rules of faith and fair 
dealing hold between the government and 
an individual in public agencies, as do 
between individuals in private agencies, 
then the officer before ren»uncing his trust 
is bound to give reasonable notice to the 
government, that the appointing power 
may have time to put another in his place ; 
and if he abandons it without giving such 
notice, whether it is done corruptly and 
in bad faith, or in mere wantonness and 
caprice, he is legally bound to indemnify 
the government for all the loss that may 
be thereby sustained. 

On the whole the view that I have of 
the law is this:—The principal may at 
any time revoke and withdraw the power 
of an agent at his pleasure, and without 
notice. This is a right that is fully re- 
served to him by the law. But if the 
agent has entered on the business of the 
agency, and has fairly, in the ordinary 
course of business, and in good faith en- 
tered into any engagements or come un- 
der any liabilities in the prosecution of 
the proper business of the principal before 
notice of the revocation of agency, the 
principal will be bound to indemnify him 
unless the agent had given just cause for 
it. In the same manner the agent may at 





any time renounce the agency, but then 
he is bound to give the principal reasona- 
ble notice of his intention beforehand to 
enable him to procure another agent; and 
if he does not he will be bound to indem- 
nify the principal for any loss he may 
sustain. And the same principles hold 
whether the government and an indi- 
vidual are parties, or both parties are pri- 
vate persons. 

lf the law be as it has been stated, the 
determination of this cause depends on a 
question of fact, which probably belongs 
to the jury to decide. Ifthe jury are of 
the opinion that the defendant in engag- 
ing his office and his clerk on the terms 
he did acted in good faith, according to 
the usual course of business, and that the 
conditions as to the time on which they were 
made were reasonable and proper, and 
such as a faithful and prudent agent would 
make, acting for the benefit and interest 
of his principal, the jury ought to find for 
the defendant. They were liabilities in- 
curred solely in the business of the plain- 
tiffs and for their benefit, from which the 
defendant himself derived no advantage, 
and for which the plaintiffs are bound to 
indemnify him. The defendant having 
actually paid these sums, under the stat- 
ute of the United States of March 3, 1797, 
ch. 74, they constitute an equitable set-off 
against the plaintiff’s demand. But if, 
under the circumstances of this case, the 
defendant having been appointed to his 
agency for four years, of which six months 
remained, but liable to be removed at any 
lime at will before the expiration of the 
four years, the jury are of opinion that he 
ought as a prudent agent to have engaged 
his office, and also his clerk from day to 
day, or week to week, or what would 
come to the same thing, merely at will, 
with the liberty of surrendering the office 
and of discharging his clerk at any time 
without notice, and consequently liable at 
any time to be turned out of his office, 
and to be left by his clerk without notice, 
then you will find your verdict for the 
United States for the amount of these 
items, with interest from the time when 
they should have been paid. 

The jury returned with a verdict for 
the plaintiffs of $532 26, disallowing the 
set-off of commissions on the payment to 
Jarvis’s heirs, or allowing the rent and 
clerk hire. 
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In the Common jleas. 


[NEW-YORK.] 


Before the Honorable M. ULSHOEFFER, First 
Judge, and Associate Judges INGRAHAM and 
DALY. 


Samuet Cott and Henry C. Stimpson 
vy. Cuartes F. Mitier, Joun A. Mit- 
LER, and Joun L. CowENHOVEN. 


PLEADING——NON-RESIDENT DEBTOR AT- 
TACHING CREDITOR. 


Where under the act authorizing attachments 
against non-resident debtors, the debtor gives a 
bond to ubtain a discharge of the attachment, he 
cannot, in an action upon the bond, avail himself 
of the defence that he was not a non-resident ; 
and a plea setting up that fact was held bad on 
demurrer. 

The remedy in such case is by certiorari to the 
Supreme Court, or an appeal to the Common 
Pleas under the statute. 


Tuts was an action of debt on a bond. 
It appeared that the plaintiff, Colt, sued 
out an attachment against the defendant, 
Miller, as a non-resident debtor ; the de- 
fendant, Stimpson, became a party to the 
proceedings by petition subsequently filed, 
praying to be deemed an attaching cred- 
itor. Miller afterwards, to discharge the 
attachment, gave a bond to the plaintiffs 
as attaching creditors, conditioned to pay 
to each attaching creditor the amount 
due to him when he became such attach- 
ing creditor, &c., conformably to the pro- 
visions of the attachment law. (1 R.S. 
773.) 

The declaration on this bond assigned 
as breaches the non-payment of the sev- 
eral debts due to the respective plaintiffs. 
The defendants pleaded, that at the time 
the said plaintiffs became attaching credi- 
tors, &c., Miller was a resident of the state 
of New-York. To this plea there was a 
demurrer and joinder. 


J. T. Doyle, in support of the demurrer. 


I. The plea is bad in this, that it neither 
traverses any allegation of the declara- 
tion, nor does it confess and avoid them 
by any matter subsequent. 

Il. It is bad for the reason that it un- 
dertakes to traverse matters not alleged 
in the declaration. 





Ill. The fact of the debtor’s residence 
in this state cannot operate to discharge 
a bond given under 55 and 56 of the at- 


‘tachment law. Giving a bond under those 


sections admits the non-residence of the 
party. If that fact is designed to be con- 
tested, the bond under § 44 and 45 must 
be given—a useless provision if this plea 
is good. 

1V. The plea is bad for duplicity. It 
undertakes to rely upon at least three 
distinct defences, and seeks to put. in is- 
sue—lst. The residence of Charles F. 
Miller at the time Colt became an attach- 
ing creditor. 2. His residence at the time 
Stimpson became an attaching creditor. 
3. The place where the contract was 
made with one (but it does not appear 
which one) of the plaintiffs. 


Noble and L’ Amoreuz, contra. 


I. The plaintiffs are confined to their 
causes of demurrer, having demurred 
specially, Ist. The first cause in the form 
of the plea; but the plea is good in form, 
as it copies the bond verbatim, and the 
condition, and is built upon the substratum 
of the declaration. 2. The four remain- 
ing causes of demurrer are to the sub- 
stance, and present the broad question 
whether a plea to a declaration on a bond 
given to discharge from attachment the 
property of an alleged non-resident debt- 
or, which traverses the debtor’s non- 
residence, is good. 

Il. The declaration is bad, and the 
court will give judgment against the de- 
murrer by reason of the plaintiffs’ having 
committed the first fault in pleading—l1st, 
There is no proper averment in the decla- 
ration that the indebtedness of Charles 
F, Miller is just and legal. Recitals are 
not averments. Stephens’ Plead. 144-387. 
2d. The last two breaches in the declara- 
tion are improperly inserted, and vitiate 
the declaration. They should have been 
entered by suggestions on the record, 
being costs accruing subsequently to the 
execution of the bond. Ist. The bond 
bears date 14th day of February, and the 
breach there complained of is, that the 
obligors did not pay costs which appeared 
on the 16th day of February. 2d. No 
costs and disbursements are to be paid 
until the event of its appearing that any 
sum of money was due and owing. 34d. 
The residence of the attaching creditors 
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within the state does not appear on the 
face of the declaration by any averment. 
2 N. Y. Legal Observer, p. 330. 

III. But the great question to be settled 
by the court on the demurrer is, whether 
a plea which traverses the non-residence 
of the original debtor under this statute is 
good in substance: Ist, It is necessary 
for the plaintiffs to prove the non-residence 
of the debtor, and the bond does not ad- 
mit such non-residence. 1 Rev. Stat. 58. 
2d. The plaintiffs have made the non- 
residence a material ingredient in their 
cause of action as set out in the declara- 
tion, and therefore the allegation may be 
traversed by the defendants. 3d. The 44th 
and 45th § of the non-resident debtors’ 
act, 1 R. S. 771, is not mandatory with 
the debtor, whether he gives the $100 
bond to prove his residence or not. 4th. 
The 63d §, p. 774, 1 R. S., shows, that 
before the appointment of trustees on the 
determination of the petition of residence, 
there is no confession of residence to be 
inferred. 


By rue Court.— Ulshoeffer, First Judge. 
—I. Under a proceeding against a non- 
resident debtor, the latter may by certio- 
rari test the validity of the plaintiff’s 
course, (§ 69, 70.) II. He may give a 
bond under the 55th § to pay the demand, 
if established, and thus discharge the 
piaintiff’s proceedings. (§ 56.) III. He 
may at any time before trustees are ap- 
pointed, file a petition offering to prove 
that he was not a non-resident when the 
attachment issued. (§ 44.) 

After the defendant has taken the 
course above secondly indicated, whereby 
the plaintiffs’ proceedings are discharged, 
I should think that he could not pursue 
the other remedies, because they are to 
be founded upon pending proceedings ; 
where the proceedings are discharged by 
the defendant’s own act, he could not, in 
my opinion, pursue remedies which are 
only allowed to test the validity of pend- 
ing proceedings. 

The defendant, then, is confined to 
such defences as he may make to the 
bond ; and the plaintiff “in every such 
action” on the bond, “ shall establish his 
demand in the same manner as in an ac- 
tion against the debtor.” (§ 57.) 21 Wend. 
260. 

It would thus appear, that if the de- 





fendant wishes to test the regularity or 
substance of plaintiffs’ proceedings, he 
has his remedy by certiorari. If he wish- 
es to deny the fact of his non-residence, 
he has his remedy by petition ; and if he 
wishes merely to contest the fact of in- 
debtedness, as in a common action, he 
can have the proceedings discharged by 
giving a bond that he will pay the debt, 
if established. 

But the defendant in the present action 
brought by his creditor the plaintiff on 
such a bond, seeks by his third plea to 
put in issue, not the establishment of the 
plaintiff’s claim or demand in like manner 
as in a common action, but the fact 
whether the defendant was a non-resident 
when the attachment issued, and whether 
the demand of the plaintiff, upon which 
he attached, arose upon a contract made 
within this state. 21 Wend.605. If I am 
right in my construction of the statute, 
the defendant has elected to defend upon 
his bond; and the only matters in con- 
troversy are, whether the defendant is 
indebted to the plaintiff on account of the 
debt claimed and sworn to by him in the 
attachment proceedings, and whether the 
plaintiff can prove the demand in the 
same manner as in an action against the 
debtor. In other words, the plaintiff may 
recover upon the bond, upon the same 

roof as he could have recovered if he 
had sued the debtor for the amount of the 
debt. If the debt sworn to by plaintiff is 
established as being due to him by the 
debtor, then the undertaking of the bond 
is to pay the debts, with interest and costs. 
Now if the plaintiff had sued the debtor 
for the recovery of the demand in as- 
sumpsit, in this court, it is clear that the 
fact of defendant’s residence or non-resi- 
dence, or the plaintiffs’, or the creation 
or non-creation of the demand within this 
state, would not be involved, nor would 
they be at all material to establish the 
plaintiff’s case. And as the plaintiff is 
only bound to prove and establish his 
demand as in an action against the debtor, 
it seems to me that the third plea is un- 
tenable. 

But where is the defendant’s remedy 
if the debt did not arise on contract 
within this state? If the plaintiffs are 
non-residents, and the demand did not 
arise upon contract made within this state, 
then the defendant may, upon certiorart, 
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reverse the proceedings if the facts ap- 
pear; or he may prove the facts by affi- 
davit before the judge, and then carry up 
the proceedings for reversal by certiorart. 
But the defendant argues that the delay 
under the attachment might be ruinous, 
and that therefore he gave the bond, and 
should be allowed to prove any defence 
under it which establishes the original 
illegality of the attachment. Judge Liv- 
ingston, in 3 Caines, 42, seems to think 
that the fact of the non-residence may be 
put in issue; and in 6 Hill, 79, the court 
held, that in an action on recognisance to 
support a wife, given by a husband, the 
latter may contest the fact of the mar- 
riage, because the statute under which 
such recognisance was taken only makes 
the recognisance presumptive evidence 
of the facts. So under a comptroller’s 
sale for taxes, although the taxes are re- 
turned as unpaid, and the deed is given 
on the sale, (which is to be conclusive 
evidence that the sale was regular,) yet, 
if it appears that the tax was in fact paid, 
the deed is inoperative. 18 Johns. 442. 
The statute under consideration does 
not make the bond presumptive or con- 
clusive evidence of its contents, in so 
many words: but the effect of the § 57 is to 
require the plaintiffs only to prove the 
demand. 21 Wend. 260. If, however, the 
purport of the decisions in regard to 
statutory proceedings is that they may be 
destroyed by plea or proof at the trial of 
a want of jurisdiction, then the third plea 
is good. 9 Cowen, 229. 19 Johns. 33-39. 
The difficulty is, if a party gives a bond 
under which the defence is confined to a 
single point, whether he shall nevertheless 
be allowed to plead that the proceedings 
under which the bond was given were 
invalid, and that the bond therefore is 
inoperative. 1 Denio, 146. The point 
arising under the condition of the bond 
thus becomes immaterial; and the ante- 
cedent fact as to the validity of the pro- 
ceedings under which the bond was 
taken, becomes the material point in the 
controversy. We have heretofore held 
that such defence could not be made at 
the trial, or rather that the plaintiff was 
only bound to prove his demand. But the 
defendant now offers to prove on his part, 
that the essential facts to sustain the pro- 
ceedings under which the bond was given 
were not true ; the plaintiff demurs to the 





plea; and we are to say whether the de- 
fendant is precluded from raising such 
questions. I incline to the opinion that 
the defendant can only pursue such reme- 
dies as are pointed out by the statute, 
and that when he gave the bond, he elect- 
ed to abide by the condition of the bond, 
aud to contest only such matters as the 
plaintiff was bound to prove to sustain 
his case. The point is, however, one not 
free from difficulties, and I have had some 
hesitation in forming my opinion. 26 
Wend. 502-5-6. 

I consider the declaration as sufficient, 
and that the plaintiff is entitled to judg- 
ment on the demurrer to the third plea. 
26 Wend. 502. 


[DELAWARE COUNTY, NEW-YORK.] 


SHELL AND BELLINGER v. TELFORD AND 
McKenzie. 


Where a negotiable promissory note is transferred. 
by the payee to a bona fide purchaser for value 
before due, he acquires a perfect title, which 
enures to the benefit of any subsequent holder, 
who may collect it although he takes it with 
— that the original consideration was frau- 

ulent. 


Tus action was on a promissory note 
given by the defendants to one Dean, or 
bearer, dated 16th June, 1845, and pay- 
able in six months, with interest. On the 
17th of June, 1845, Dean sold the note to 
plaintiffs, who paid the amount in goods 
out of store. The defence was, that the 
note was given for the patent right for 
churning butter in certain towns in Dela- 
ware county, when Dean’s right did not 
include Delaware county, and that the 
consideration was therefore fraudulent. 
But the plaintiffs knew nothing of this 
when they purchased the note, and not 
until six months after. About two months 
after plaintiffs purchased the note, they 
sold it to Joel Carrington for full value, 
who had notice of original consideration, 
but he was advised the note was good 
notwithstanding the alleged defence, and 
he took it at his own risk. Carrington 
sold it to Noble, and warranted against 
fraud. Noble negotiated it before due 
back to the plaintiffs, with warranty. The 
action was brought in a justice’s court, 
and tried at Hobart, before a justice of the 
peace and a jury. The jury brought in 
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a verdict for defendants, on which the 
justice gave judgment—which was re- 
moved to Delaware Common Pleas by 
certiorari. 


Monson and Gleason, for plaintiffs, con- 
tended, that the original transfer by Dean 
to the plaintiffs before due for valuable 
consideration without notice, gave them 
a perfect title, which would enable them 
to recover the note if they never had 
passed it off; that they could convey all 
their rights entire to a subsequent holder, 
although such holder had notice of the 
original consideration. That the defend- 
ants were in no worse condition if sued 
for the benefit of Carrington than if plain- 
tiffs had never parted with the note. That 
the note being collectable by plaintiffs if 
they had never parted with the note, was 
no less collectable in the hands of subse- 
quent holders of the note with notice, 
unless made valid by statute, as if it were 
given upon an usurious consideration, or 
for money lost by gaming; and cited 1 
Camp. N. P. 383 ; 3 Kent’s Com. 92 ; Sto- 
ry on Bills, 209, 210; Chitty on Bills, ed. 
of 1842, p. 220; 1 Cow. Treat. 179; 6 
Wen. 622; 2 Hill, 600. 


E. More, for defendants. 


By tue Court.—The judgment below 
must be reversed. 








THE ELDON ANECDOTES. 


WE propose under this head to publish, 
from time to time, anecdotes of the Bench 
and the Bar during the life of Lord 
Eldon, some of which we shall take from 
Mr. Horace Twiss’s life of that eminent 
judge, and some that we have collected 
from other sources. We doubt not but 
they will be found interesting to our 
readers. 


“ THE WRIT ADHZSIT PAVIMENTO.” 


At an assize at Lancaster, said Lord 
Eldon, we found Dr. Johnson’s friend, 
Jemmy Boswell, lying upon the pave- 
ment, inebriated. We subscribed at sup- 
per a guinea for him and half a crown 





for his clerk, and sent him, when he 
waked next morning, a brief, with in- 
structions to move, for what we denomi- 
nated the writ of “ Quare adhesit pavi- 
mento,” with observations, duly calculated 
to induce him to think that it required 
great learning to explain the necessity 
of granting it to the judge, before whom 
he was to move. Boswell sent all round 
the town to attorneys for books, that 
might enable him to distinguish himself 
—but in vain. He moved, however, for 
the writ, making the best use he could 
of the observations in the brief. The 
judge was perfectly astonished, and the 
audience amazed. The judge said, ‘I 
never heard of such a writ—what can it 
be that adheres pavimento? Are any of 
you gentlemen at the bar able to explain 
this?’ The bar laughed. At last one of 
them said, ‘My lord, Mr. Boswell last 
night adhesit pavimento. There was no 
moving him for some time. At last he 
was carried to bed, and he has been 
dreaming about himself and the pave- 
ment.’ 


Lord Eldon used to relate of himself, 
that, on one occasion, at the close of his 
address, Lord Thurlow said to him, “I 
was with you, Mr. Scott—till I heard your 
argument.” 


JUDGES OF ASSIZE. 


Two celebrated judges, one remarkable 
for his Falstaff appearance and the other 
a remarkably little man, travelled in a 
close carriage, and by some accident 
were upset in a ditch: the coachman 
was seriously injured, and lost his senses ; 
the two judges were, from the position 
of their carriage, unable to extricate 
themselves. A countryman was passing, 
and the corpulent judge cried out, “ For 
God’s sake, lend us your assistance!” 
“Who are ye?” said the countrymen. 
“We are the Judges of Assize,” said the 
robust judge. ‘ Dang’d if I'll assist ye, 
ye false man,” said the countryman, “ for 
trying to gammon me that ye are judges 
of a size”—and away he went, leaving 
the unfortunate judges to do the best they 
could. 
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ENGLISH CASES. 





In Chancery. 


— 


Before the Right Honorable John Singleton LORD 
LYNDHURST, Chancellor of Great-Britain. 


BROWN Vv. BAMFORD.—6¢h June, 1846. 


FEME COVERT—SEPARATE PROPERTY— 
RESTRAINT ON ALIENATION. 


A testator bequeathed certain property to trustees 
upon trust from time to time during the life of 8. 
B., (a married woman, ) to pay the clear rents, in- 
terest, dividends, &c., unto such person or per- 
sons, for such intents and purposes, &c., as the 
said 8. B., by any writing, &c., should appoint, 
but not by way of assignment or other anticipa- 
tion; and, in default of appointment, into her 
proper hands, for her sole and separate use ; the 
receipts of 8. B. or her appointees to be good 
discharges to the trustees. Held, (reversing the 
judgment of the Vice Chancellor of England,) 
that the general limitation in default of ‘appoint- 
ment did not enable S. B. to anticipate; and 
that the case did not depend on the form of the 
receipt clause. 


Tuts was an appeal from the judgment 
of the Vice Chancellor of England, pro- 
nounced 27th May, 1842; and a report of 
the case as decided by his honor, will be 
found in vol. 1, N. Y. Leg. Obs., p. 110. 
S. C. 11 Sim. 127. The question arose 
under the will of John Beckett, the terms 
of which are fully stated in the following 
judgment, and the point in dispute was, 
whether the will contained such a decla- 
ration against anticipation as to prevent 
the testator’s daughter anticipating the 
estate as owner. ‘The Vice Chancellor of 
England considered that it did not. On 
the 10th March, 1843, the case was heard 
on appeal before the Lord Chancellor. 


Bethell and J. Bailey, for the appellant. 


Stuart and Simpson, in support of the 
judgment of the Vice Chancellor. 


May 16th, 1844.—Tue Lorp Cuan- 
CELLOR intimated his intention of affirm- 
ing the decision of the Vice Chancellor, 
and dismissing the appeal. The case was, 
however, at the desire of his lordship, 
subsequently re-argued ; and this da 
(June 6th, 1846) the Lord Chancellor de- 
livered judgment. 





Tue Lorp Cxancettor.—This is an 
appeal from a decree of the Vice Chancel- 
lor of England. When the case first came 
before me I expressed an opinion upon it 
in accordance with the judgment of the 
Vice Chancellor; but afterwards, enter- 
taining doubts as to the correctness of that 
opinion, I directed the case to be again 
argued. The result of that argument, 
and the subsequent consideration of the 
case, has led me to change the opinion I 
had previously formed. The testator, 
John Beckett, by his will, dated the 21st 
September, 1832, gave certain leasehold 
houses and stock in the funds to trustees, 
upon trust, from time to time during the 
natural life of his daughter, Sophia Bam- 
ford, or until she should be duly declared 
bankrupt, or take the benefit of any act 
for the relief of insolvent debtors, to pay 
the clear rents, interest, dividends, and 
proceeds of such leasehold heredita- 
ments, stocks, funds, and securities, is 
to such person or persons, and for 
such intents and purposes, and in such 
manner, as Sophia Bamford, by any writ- 
ing or writings under her hand, when and 
as the same should become due, but not 
by way of assignment, charge, or other 
anticipation thereof, should, notwithstand- 
ing her then present or any future cover- 
ture, direct or appoint; and, in default 
of any such direction or appointment, or 
so far as the same, if incomplete, should 
not extend, into her proper hands, for her 
sole and separate use, independent of the 
debts, control, or interference of her then 
present or any future husband. And the 
testator directed that the receipts in writ- 
ing of his daughter, Sophia Bamford, 
should, notwithstanding any such cover- 
ture, be good and sufficient discharges to 
the trustees for the last mentioned rents, 
interest, dividends, and proceeds, or so 
much thereof as should in such receipts 
respectively be expressed to have been 
received. It was obviously, I think, the 
intention of the testator that the income 
of the property should be kept entire for 
the use of his daughter, and that it should 
not be charged or disposed of except as 
the successive payments should become 
due ;—that it should not be in any way 
anticipated. It cannot reasonably be sup- 
posed that he would be so careful, as he 
evidently has been, tu exclude one mode 
of anticipation and at the same time mean 
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to leave the property subject to aliena- 
tion, even to its full extent, in another 
form. The question, therefore, is, whether 
the terms used by the testator are suffi- 
cient to enable the court to give effect to 
this intention. The trust is to pay the 
rents to such persons as Sophia Bamford, 
by any writing under her hand, when and 
as the same shall become due, should 
direct and appoint, but not by way of as- 
signment, charge, or other anticipation 
thereof ; and, in default of such direction 
or appointment, or so far as the same, if 
incomplete, shall not extend, into her own 
proper hands, for her sole and separate 
use. The right to appoint is not to be 
exercised until the rents and other income 
become due, and then only to the extent 
of what is due. In default of any such 
appointment, the rents, &c., and those 
only, or so much of them as shall not 
have been appropriated by the appoint- 
ment, are to be paid into her own hands. 
All this is very clearly and precisely 
expressed, The negative words in the 
clause, viz., “but not by way of assign- 
ment, charge, or other anticipation,” 
remain to be considered. The question 
depends upon the effect of these words. 
The daughter, Sophia Bamford, is not 
allowed, by means of any assignment, 
charge, or other anticipation, to direct the 
payment or the application of the rents, 
&c., by the trustees; but any assignment, 
charge, or other anticipation, if effectual, 
would operate as a direction, and this 
was evidently so considered by the testa- 
tor or other person who framed this 
clause. The effect, therefore, of the pro- 
hibition is to restrain Sophia Bamford 
from assigning, charging, or in any man- 
ner anticipating the income, or exercising 
any dominion or control over her life 
estate, unless in the form and under the 
restrictions contained in the power of ap- 
pointment. She is precluded from as- 
signing, charging or In any manner anti- 
cipating the rents or other income ; but 
she is permitted, when and as they be- 
come due, and not before, to direct the 
application of them ; and, in default of 
any such direction, they are to be paid 
into her own hands. 1 think this is the 
true construction of the clause, and it cor- 
responds with what I consider to have 
been the manifest intention of the testa- 
tor—namely, that the continuance of the 





income during his daughter’s life should 
be secured for her benefit. The case does 
not in any degree depend upon the terms 
of the receipt clause. The observations 
of the learned judge upon that point ap- 
pear to have arisen from what occurred 
incidentally in the course of the discus- 
sion. I certainly do not understand that 
the decision was rested on any such 
ground. His honor considered that the 
question came within the principle upon 
which he had decided Barrymore v. Ellis, 
viz., that where a limited power of ap- 
pointment is created, and, in default of 
the execution of such power, the estate is 
given generally to the same person, it is 
competent to the donee to dispose of the 
estate without regard to the power, the 
execution of which he is at liberty to 
waive and abandon. The question, how- 
ever, is not as to the principle so stated, 
but as to the application of it to the pres- 
ent case. I think it has no such applica- 
tion. The restriction against anticipation 
extended to the whole gift. This is the 
true construction of the bequest, and it 
corresponds with what was the manifest 
intention of the testator. I must further 
observe, that the receipt clause in this 
case is in all its material parts the same 
as in the settlement stated in the case of 
Barton vy. Briscoe, (Jac. 603.) That was 
a case very much considered by the coutt 
and the bar; but it would have been 
wholly unnecessary to discuss the impor- 
tant question there decided, if it had been 
supposed that the clause would have ad- 
mitted of the interpretation given in the 
present instance by the Vice Chancellor. 
For these reasons this appeal must be 
allowed. 





Before the Right Honorable Sir LAUNCELOT 
SHADWELL, Knight, Vice Chancellor of Eng- 
land. 


Boun v. Bocuse. Feb. 11 and 12, 1846. 


COPYRIGHT.—INJUNCTION. 


A work may be a piracy from another, though the 
passages copied are stated to be quotations, 
and are not so extensive as to render the prac- 
tical work a substitute for the original work. 


Tuts was a motion for an injunction to 
restrain the defendant from selling or dis- 
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posing of any more copies of the first vo- 
lume of The European Library, with any 
passages, articles, or matters copied or 
taken from a work entitled “ Illustrations 
of the Life of Lorenzo de Medici.” It 
appeared from the bill and affidavits in 
support of it, that the plaintiff, Henry 
George Bohn, by various transactions and 
dealings, became entitled to the entire 
copyright of the Illustrations, and had a 
considerable number of copies of it on 
sale; that the defendant, Daniel Bogue, 
in November, 1845, published for the first 
time the first volume of the said Euro- 
pean Library, entitled “ A Life of Lo- 
renzo de Medici.” Several passages in 
the first volume were mentioned in the 
bill, avowedly copied from the said Illus- 
trations ; and also the passage in the pre- 
face, alluded to by his honor in giving 
judgment, was also mentioned in the bill. 


Bethell and Renshaw, for the motion, 
cited Miller v. Tuylor, 4 Burr. 2303; 
Mawman v. Tegg, 2 Russ. 385 ; Lewis v. 
Fullerton, 2 Beav. 6; Bramwell v. Hal- 
combe, 3 My. & C., 737 ; Campbell v. Scott, 
11 Sim. 31; Sweet v. Maugham, 1d. 57 ; 
Saunders v. Smith, 8 My. and C. 711. 


Stuart, Talfourd and Craig, for the 
defendant, contended, that only extracts 
and inconsiderable portions of the work 
had been copied ; also, that several of the 
passages had been translated. All the 
extracts and passages were acknowledg- 
ed to be quotations, and not originals, 
Wilkin v. Aikin, 17 Ves. 422. The ex- 
tracts were not of such a nature as to 
render the plaintiff’s book valueless. 
Cary v. Kearsley, 4 Esp. 168. The cases 
cited by the plaintiff were all clear cases 
of piracy, where the quotations were 
either not acknowledged, or were so 
large as to replace the original work. 
Had the defendant imagined that he was 
committing piracy, he would have omit- 
ted these passages, and still have left his 
book avery valuable publication. 


Bethell, in reply, not heard. 


Tue Vice Cuance.tor—lI think the 
case has been very well argued; and I 
believe that all has been said in favor of 
the defendant’s case that could be sail, 
and it is out of the defendant’s own mouth 





that the case, I think, must be determin- 
ed, because it must appear, where a com- 
plaint is made to this court, that the pira- 
cy has either been of what is called “a 
large part,” or of ‘a material part.” 
Now, then, with respect to that, see what 
the defendant himself says, that is to say, 
what is said by Mr. Hazlitt in the adver- 
tisement of this very book: first of all, 
The Life of Lorenzo was published by 
Mr. Roscoe; it seems to have attracted a 
great deal of notice and a great deal of 
criticism, and attacks made on the book 
both at home and abroad, from which he 
thought it right to vindicate himself, by 
publishing the Illustrations. Well, now, 
Mr. Hazlitt says, ‘“‘And I have acted 
upon the same principle with reference to 
the Illustrations of the Life of Lorenzo 
de Medici, published by Mr. Roscoe in 
1822. This volume, a thick quarto, ap- 
pearing now in the form of rather a thin 
octavo, is occupied almost exclusively 
with long controversial dissertations in 
reply to Sismondi and others, which, leav- 
ing the matter just where it stood, are of 
no interest whatever to the general read- 
er. Here and there an illustration really 
illustrative occurs, and of all such I have, 
to a greater or less extent, availed my- 
self.” So that, he first of all throws over- 
board as utterly worthless, as of no use 
whatever to any body,—of no interest 
whatever,—the greatest part of the work, 
and then feeling the value of what he was 
going to take, and feeling that it might be 
beneficial to him to take it, and at the 
same time running down as much as pos- 
sible the value of the thing, he uses this 
language :—“ Here and there an illustra- 
tion really illustrative occurs,” showing, 
by this act, that he thuught the thing valu- 
able, and using words at the same time 
which tend to depreciate the substance 
of the theft. Well, then, I must take it 
upon his own words, that the things which 
he has thought proper to take, more or 
less, are the really material or valuable 
part of the Illustrations. Well, then, they 
are taken, and they are embodied 1 this 
new publication, this volume @f The Eu- 
ropean Cabinet Library, which contains 
The Life of Lorenzo; and it is observa- 
ble certainly that, where the passages are 
taken, they are certainly taken with refer- 
ences to the very passage of the Illustra- 
tivus from whence they are taken, But 
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all that only amounts to what was told 
in general before by the advertisement, 
namely, that the passages have been 
taken. Now, I can conceive that confes- 
sion may, at the time that it is made, be 
so far a proof of honesty ; but a confes- 
sion, from the very nature of it, does not 
diminish the previous theft, if a theft has 
been committed ; it may save trouble in 
conviction, but it neither excuses nor 
justifies ; and I have, therefore, upon the 
defendant’s own showing, a statement 
that he has deliberately taken the only 
material and valuable parts in the plain- 
tiff’s book of Illustrations. Well, now, 
I cannot but myself think, that, where the 
defendant by his own act has shown that 
he thinks them valuable, although it is 
certainly possible that a jury may be 
persuaded to entertain a different opinion, 
It is quite sufficient for this court to see 
that the party has taken means to keep 
it, because he has a conviction that the 
thing when it was first taken is valuable, 
and so may answer his purpose. It does 
appear to me, I must say, that this is an 
extremely plain case. Well, now, with 
respect to that expression of Lord Ellen- 
borough, in the case in the first volume 
of Campbell’s Nisi Prius Reports, Ro- 
worth v. Wilkes, 1 Camp. 94, “ substi- 
tute,” his lordship must be taken to have 
used that word with reference to the par- 
ticular case before him; and it is per- 
fectly clear to my mind, that never can be 
the criterion. Now, I will take this case : 
we all know that there has been a valua- 
ble Greek Lexicon published by Mr. Lid- 
dell and another friend of his at Oxford ; 
no person who published that Lexicon, 
omitting three or four words at the end of 
each letter of the alphabet, could have 
done a work of which it could be said 
that it might be taken as a substitute, for 
nobody would take it as a substitute. 
But can it be doubted, that it might have 
a very material effect in diminishing the 
price of the first book ? for, though no- 
body would take it as a substitute, many 
people might not care about it so much, 
and might@ike it cheaply for what it really 
did contain, which might be more than 
ninety-nine hundreths of the whole; and 
yet it would in no manner be a “ substi- 
tute ;” and, therefore, the language is not 
generally correct, so as to be capable of 
application to every case. Now, with 





respect to what was done by my Lord 
Ellenborough, in Mawman v. Tegg, 2 
Russ. 385. In that case, I happened to 
be one of the counsel for the defendant, 
and from the first to the last I never had 
the slightest doubt that we had in fact an 
untenable case; and only just observe, 
there was an order penned with great 
accuracy ; but look at the last paragraph 
of the report, and see what was the result, 
The case was compromised by the de- 
fendant paying a sum of money to the 
plaintiffs, that they might not go on, and 
that they acted on their knowledge of 
their own case; and so it really was a 
case, which, after all, furnished very val- 
uable observations, but, as a case, it was 
really nothing,—it was all on one side. 
However, I have this case perfectly free 
from difficulty ; and I must say, that, with 
reference to some observations which 
were made yesterday on the subject of 
the work, it does not appear to me, that, 
where there have been slight departures 
in the language made by Mr. Hazlitt, 
from the notes which were originally 
compiled by Mr. Roscoe, that any mate- 
rial alteration for the better has been 
made, but it rather appears to me, that 
the thing, if possible, has been made 
something worse ; and, therefore, what I 
shall do will be this: I shall certainly 
grant the injunction, because I think this 
case is plain from the defendant’s own 
declaration, that he has taken a material- 
ly valuable part of the plaintiff’s work, 
and knows it; and the plaintiff, there- 
fore, must be put to bring such an action 
as he may be advised, on the usual terms; 
either party must have liberty to apply, 
and the rest of the motion must stand 
over. If it is necessary, in order for the 
purpose of trying the action which I di- 
rect, with regard to what I consider to be 
made out clearly, that the plaintiff had an 
equitable right to the copyright in ques- 
tion, why I should give such a direction 
as shall get rid of that difficulty, and 
enable the substance of the case to be 
brought before a jury. This court always 
takes notice of the equitable interest, and 
if the equitable right to the copyright is 
complete, this court will take care that 
the real question shall be tried, notwith- 
standing there may be a defect in respect 
of the legal property. 
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Before Vice Chancellor WIGRAM. 
Hunter v. Nocxoups, March 14, 1846. 


INJUNCTION——-WASTE—PARTIES—AFFI- 
DAVIT. 


A suit had been instituted by a purchaser from a 
mortgagee against mortgagor, for a declaration 
of his rights; and upon the application of the 
plaintiff, an order had been made for a receiver. 
Pending this order, but before the appointment 
of the receiver, the plaintiff proceeded to cut 
down underwood, and to exercise other acts of 
ownership. One of the defendants, the agent 
of the mortgagor, (who was himself abroad, and 
had not been served with the subpeena,) without 
proving any authority for doing so, applied, upon 
affidavit merely, for an injunction. The motion 
was refused, upon the grounds, that the defend- 
ant, though agent, had no interest in the estate, 
and might have filed a bill for his principal, upon 
which to found the application. 


Tue plaintiff, John Hunter, had filed 
his bill as purchaser from a mortgagee of 
the life interest of Sir Francis Vincent, 
who was abroad, against the latter and 
Mr. Nockolds, his agent. Upon the plain- 
tiff’s application, the court had made an 
order for the appointment of a receiver, 
but no step had been taken for the pur- 
pose of carrying out this order, nor had 
Sir Francis Vincent been served with the 
subpeena to appear. 


Mr. Schomberg now moved, at the in- 
stance of Nockolds, to restrain Hunter 
from cutting timber and underwood upon 
the estate, but the affidavit did not state 
the time at which the deponent was in- 
formed of the acts of which complaint 
was made. 


The Vice CHANcELLoR suggested a 
doubt, whether such a motion could be 
made without filing a bill; and also, 
whether a defendant could make such 
an application against a plaintiff in the 
cause. 


Mr. Schomberg contended, thet to re- 
strain a plaintiff from acting in violation 
of an order of the court, that order ob- 
tained, too, by himself, an application 
could be made by a defendant in a suit 
already existing. This was not like an 
original application for an injunction, but 
it was rendered necessary, in order to 
prevent a plaintiff from acting in contra- 





vention of an order of the court. Nock- 
olds having been made a defendant to 
the suit, as agent of Sir Francis Vincent, 
(who was abroad,) had a right on his be- 
half to protect his property, and to draw 
the attention of the court to a contempt 
of one of its orders. He cited Broad v. 
Wickham, 4 Sim. 511; Blanchard v. Caw- 
thorne, 6 Sim. 155; Stratton v. Davidson, 
1 Russ. & M. 484. 


The Vice Caancetior.—Although no- 
thing can be more improper than to cut 
timber after an order for the appointment 
of a receiver, yet the affidavit ought to 
show the time at which the knowledge 
of an intention to do that act first came 
to the applicant. The application is made 
by the agent of the proprietor, and such 
agent, having no interest in the estate 
itself, had no right to make such an ap- 
plication. He might have filed a bill in 
the name of his principal for an injunc- 
tion, but he has not done so, and I must 
therefore refuse the motion. 








In the Queen's Bench. 


Before the Right Honorable THOMAS LORD 
DENMAN, Chief Justice, and the rest of the 
Judges. 





Boputey v. Reyno.tps.—Easter Term, 
1846. 


TROVER—SPECIAL DAMAGES, 


In an action of trover by a carpenter for the tools 
of his trade, it was alleged in the declaration, by 
way of special damage, that the plaintiff was 
for some time prevented following his business 
of a carpenter, and damages given in respect of 
such claim. 

Held, 1. That special damages may be recovered 
in an action of trover. 2. That the damage was 
the natural and legal consequence of the act; 
and the court refused a rule to reduce the dam- 
ages, on the grouud that the injury alleged to be 
sustained was too remote. 


TIS was an action in trover, in which 
the jury gave a verdict for the plaintiff, 
damages £20. The plaintiff Was a car- 
penter, and the action was brought for 
the conversion of the tovls of his trade. 
There was an allegation of special dam- 
age in the declaration, that by reason 
of the detention of the tools the plain- 
tiff had, for a certain space of time, been 
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prevented from following his business as 
a carpenter, and damages were given in 
respect of such claim. 


Mr. Serjeant Allen now moved for a 
rule to show cause wiiy the damages 
should not be reduced.—No damage is 
done to the plaintiff till the time of con- 
version, and the measure of damage is the 
value of the goods at the time of the con- 
version. In alate case at nisi prius in the 
Exchequer, where an action of trover was 
brought gainst an innkeeper for the deten- 
tion of a theodolite, and it was alleged by 
way of special damage, that the plaintiff 
was prevented carrying on his business as 
a surveyor, the Chief Baron was reported 
to have held that no special damage could 
be recovered at all; that it was incon- 
sistent with the nature of the action, and 
that the estimate of damages could only 
include the enhanced value of goods. 
Davis v. Oswell, 7 Car. & Payne, 804, was 
trover for a pony, and special damage al- 
leged by reason of the plaintiff being 
obliged to hire other horses; and Baron 
Parke admitted the evidence of special 
damage, but said that if there was any dis- 
pute as to the amount, he was prepared to 
reserve the question. The fact that the 
plaintiff was for some time prevented car- 
rying on his business as a carpenter is not 
a ground for special damage. It is too 
remote a consequence of the act of con- 
version. The damages must be the nat- 
ural and legal consequence of the act 
done, and not any remote injury which 
may perhaps result from the conversion. 
Moon v Raphael, 2 Scott, 489. 


Cur. adv. vult. 


Lorp Denman, C. J., on a subsequent 
day said, that the court had taken time to 
consider this question, with a view of ascer- 
taining whether any rule, such as the one 
referred to in the argument, had been laid 
down by the court of exchequer, that no 
special damage could be recovered in an 
action of trover; but it appeared that no 
such rule had been adopted, and that un- 
der the circumstances of this case, the 
special damage alleged appeared to be 
the natural and legal consequence of the 
act of conversion, and that therefore there 
would be no rule. 


Rule refused. 





De Mepina v. Grove, 14th February, 
1846. 


DECLARATION——-AVERMENT—ARREST OP 
JUDGMENT. 


In case for taking plaintiff and his goods in execu- 
tion upon two judgments for more than was due 
upon them respectively, the first count of the 
declaration charged, that the defendants, one of 
whom was an attorney for the other, caused a 
writ of ca. sa. to be endorsed to levy, &c., and 
“ wrongfully and injuriously ” caused plaintiff to 
be taken and imprisoned under it. The second 
count charged, that defendants “ wrongfully and 
injuriously”” caused a writ of fi. fa. to be en- 
dorsed to levy, &c., and the sheriff to seize the 
goods of plaintiff :—Held, bad, in arrest of judg- 
ment, fur want of an averment that the acts 
were done “ maliciously.” 


Cass for taking the plaintiff in execution 
upon a judgment for more than was due 
upon it, and for taking the goods of the 
plaintiff in execution upon another judg- 
ment for more than was due upon it. 
The substance of the pleadings is stated 
in the judgment of the court, and the 
facts appear sufficientiy from it. On the 
trial, before Wrightman, J., at the sit- 
tings in Middlesex, after Trinity Term, 
1844, the jury found that the whole 
amount was due on the judgment at the 
time of the endorsement of the writ of 
ca. sa., but that less was due at the time 
of the execution of the writ ; and that the 
warrant of attorney upon which judgment 
was signed was extorted by duress ; also, 
that less was due than the sum for which 
the writ of fi. fa. was executed ; that de- 
fendants, Grove & Waymouth, knew that 
less was due than the sums for which the 
ca. sa. and fi. fa. were respectively issued, 
but that the defendant, Rigby, did not 
know; and they gave a verdict for the 
plaintiff against the defendants, Grove and 
Waymouth, damages £200, fer the arrest 
in the first count, and £50 for the execu- 
tion in the second count, and a verdict 
fur the defendant, Rigby; leave being 
reserved to the defendants, Grove and 
Waymouth, to move to enter a verdict. 
In the following term, (Nov. 6,) Watson 
obtained a rule nisi accordingly, or for 
a new trial, or in arrest of judgment ; 
against which, in last Michaelmas term, 


(Nov. 4,)— 
Shee, Serjeant, and Lush, showed 
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cause.—First, as to entering the verdict 
for the defendants. The substance of the 
complaint in the first count is, that the 
defendants, having endorsed the writ, 
caused the plaintiff to be arrested for too 
much. Secondly, as to arresting the 
judgment. There is a distinction between 
mesne process and process in execution. 
The latter is analagous to a distress. In 
an action for taking an excessive distress, 
it is not necessary to allege in the decla- 
ration, or prove, that it was done mali- 
ciously. Field v. Mitchell, 6 Esp. 71; 
Such v. Clarke, 4 B. & Adol. 112, 113; 
Taylor v. Henniker, 12 Adol. & Ell. 488. 
It is incumbent upon the party to whom 
the court delegates the power of issuing 
a writ, and endorsing it for the amount 
of his debt, to take care, at his peril, that 
he does not take more under it than is 
due at the time of the execution. In an 
action for a malicious arrest on mesne 
process, the court and jury are to deter- 
mine the amount of the debt. In this 
case, after the levy there is no inquiry in 
court as to the amount. The arresting 
the plaintiff for more than was due at the 
time was an unlawful act, from which 
malice inlaw is to be implied. In Brom- 
age v. Prosser, 4 B. & C. 247, 255, Bayley, 
J., attaches malice, in its legal sense, to 
“a wrongful act, done intentionally, 
without just cause or excuse.” If there 
are words tantamount to an averment of 
malice, the declaration is sufficient. Drew 
v. Coulton, in note to Harman v. Tappen- 
den, 1 East, 563; Millward v. Sargeant, 
cited in 1 East, 567; Scheibel v. Fair- 
bain, 1 B. & P. 388; Gibson v. Chaters, 
2 B. & P. 129, especially after verdict. 


Crowder and Corrie, contra, on behalf 
of the attorneys, Waymouth and Rigby.— 
The defendants are entitled to a verdict 
on the first count. The gravamen of the 
charge in that count is the wrongfully 
issuing the process of the law for more 
than was due. [Wteutrman, J.—Suppose 
all the money had been paid before exe- 
cution ?| Ifthe defendants were justified 
in delivering the ca. sa. to the sheriff, the 
declaration should have complained of 
their neglecting to counterman'] the exe- 
cution of the writ, or that they induced 
the sheriff to imprison the plaintiff for the 
whole sum, whereas some part of it had 
been paid; and in that declaration there 


must have been an averment of malice: 
Scheibel v. Fairbain, 1 B. and P., 388, 
where Eyre, C. J., says, (p. 391,) “ with- 
out the ingredient of malice, this action 
cannot be maintained.” In Page v. Wi- 
ple, 3 East, 314, the same doctrine was 
held by Lord Ellenborough ; and Parke, 
B., in Lewis v. Morris, 2 C. & M., 712. 
719, in the course of the argument, refers 
to those cases as establishing that actual 
malice must exist. The learned counsel 
also cited Porter v. Weston, 5 Bing. N. C. 
715; Bates v. Pilling, 6 B. & C. 38; Gib- 
son v. Chaters, 2 B. & P. 129; Heywood 
v. Collinge, 9 Adol. & Ell. 268; Croser 
v. Pilling, 4 B. & C. 26; Saxon v. Castle, 
6 Adol. & Ell. 652; Gibbs v. Pike, 9 Mee. 
& W. 351; Wentworth v. Bullen, 9 B. & 
C. 840. Secondly, the defendants are 
entitled to have the judgment arrested on 
the second count. Malice must be alleged, 
In actions for the abuse of the process 
of the law, if the process is defective, 
trespass lies; if it is not so, the declara-: 
tion in case must allege malice, and want 
of reasonable and probable cause. If 
there is in this declaration any allegation 
equivalent to the former, there is no alle- 
gation equivalent to the latter. Until 
stat. 4 and 5 Ann, c. 16, there was no 
means of pleading to an action upon a 
judgment : the 12th section of that statute 
allowed a plea that the whole sum due 
upon it had been paid. 


Watson and Butt, for the defendant, 
Grove.—It does not follow, from the 
principal being bound by the knowledge 
of the agent, that malice is communicated 
to the principal. In Heywood v. Collinge, 
9 Adol. & E/il. 268, it was averred that 
the arrest was alleged to be done mali- 
ciously. In Saxon v. Castle, 6 Adol. & 
Ell. 652, the statement of intending to 
injure was more full; but that allegation 
is not traversable, and does not supply 
the omission of an allegation of malice. 


Cur. ad. vult. 


Lorp Denman, C. J., now deliverea 
the judgment of the court—This was an 
action upon the case, for taking the plain- 
tiff in execution upon a judgment for more 
than was due upon it, and fur taking the 
goods of the plaintiff in execution upon 
another judgment for more than was due 
upon it, 





The declaration contained two counts. 
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The first stated that one Patrick Strahan 
had recovered judgment against the plain- 
tiff for £1060 10s. damages, for breach of 
covenant, and that the judgment was as- 
signed to the defendant, Grove. That 
£1000 had been paid to Grove, in part 
satisfaction of the damages. That Grove 
and the other defendants (his attorneys 
well knowing this, but intending to injure 
the plaintiff,) issued a ca. sa. on the judg- 
ment, and wrongfully caused it to be en- 
dorsed to levy the whole £1060 10s., 
and wrongfully and injuriously caused 
the plaintiff to be taken and imprisoned 
under that writ, until the plaintiff gave a 
warrant of attorney for £2164, to secure 
payment of £1081 14s. 2d.; whereas at 
the time of taking the plaintiff under the 
writ and giving the warrant of attorney, 
much less than £1060 10s. was due and 
owing upon the judgment. 

The second count stated that the de- 
fendant, Grove, had entered up judgment 
on a warrant of attorney given by the 
plaintiff for securing £1081 14s. 2d.; that 
a large sum had been paid to Grove, in 
part satisfaction of the debt so secured ; 
that the defendants caused a fi. fa. to be 
issued on the judgment, and wrongfully 
and injuriously caused the writ to be en- 
dorsed to levy £320, and the sheriff to 
seize the goods of the plaintiff, and to 
keep them until she paid the £320; 
whereas at the time of such seizure and 
payment much less than £320 was due 
and owing upon the judgment. 

The defendants pleaded, among other 
pleas, not guilty generally ; and, as to the 
first count, that the sums of money mention- 
ed in the first count were not received by 
Grove on account, or in part satisfaction 
of the damages in the first count mention- 
ed. And further, as to the first count, that 
the amount due on the judgment was not 
less than £1060 10s. 

There were also similar pleas to the 
second count. 

At the trial the plaintiff obtained a ver- 
dict upon all the issues against the de- 
fendants Grove and Waymouth, the de- 
fendant Rigby being acquitted ; but liberty 
was reserved to them to move to enter the 
verdict for them upon the issues taken 
upon the above-mentioned pleas, in case 
the court should be of opinion that there 
was no evidence to support the verdict for 
the plaintiffs upon those issues. 





The defendants accordingly moved for 
and obtained a rule nist to enter the ver- 
dict for them upon those issues, or to ar- 
rest the judgment for the plaintiff. 

It appeared by the evidence, that in 
1840 the plaintiff borrowed £1000 of 
Strahan, upon mortgage of eight houses, 
with power of sale if the mortgage money 
was not paid in two years, the mortgagee 
giving two months notice, with covenant 
on the part of the mortgagor to repair and 
to insure. An action was brought against 
the plaintiff upon the covenant to repair 
contained in the mortgage deed, and by 
consent judgment was entered up under 
a judge’s order, in that action, for £1060 
10s, damages, which, it was understood, 
was to include the mortgage money and 
interest. 

In the early part of March, 1843, the 
defendant Grove, to whom the judgment 
was assigned, and his attorneys, the other 
defendants, issued a capias ad satisfacien- 
dum upon the judgment, endorsed to levy 
£1060 10s.; and on the 17th April the 
plaintiff was taken’ in execution under it. 
Between the time of issuing the writ and 
taking the plaintiff under it, various sums 
were received by the defendants Grove 
and Waymouth, for the purchase of the 
mortgaged premises, which had been put 
up to sale under the powers contained in 
the deed; but the premises were to be 
repaired. The amount actually received 
under the sale was upwards of £500. The 
plaintiff, in order to procure her release 
from imprisonment under the ca. sa., ex- 
ecuted a warrant of attorney for £2164, 
to secure the payment of £1081 14s. 2d.; 
and in the November following a fi. fa, 
endorsed to levy £320, was issued upon 
the judgment upon the warrant of attor- 
ney, and the execution of that writ forms 
the ground of complaint in the second 
count. If the amount of the money re- 
ceived from the sale of the mortgaged 
premises was added to the sums paid by 
the plaintiff, or on her account, and taken 
in reduction of the sum of £1081 14s. 2d., 
the amount secured by the warrant of at- 
torney, the sum of £320 would not, as the 
jury have found, have been due upon the 
judgment upon that warrant of attorney 
upon which the f. fa. issued. 

We will first consider the objection 
that arises upon the pleadings. 

The action, in form, is unusual; the 











in 
of 


8, 


oe 
nt 


id 


‘ir 


the 
the 


ney 
ion 


the 





THE NEW-YORK LEGAL OBSERVER. 317 








In the Queen’s Bench.—De Medina v. Grove. 





judgments stated in each of the counts 
are regular ; for all that appears in those 
counts, they appear upon the face of the 
declaration to be unsatisfied. There is no 
averment of malice, or of the want of rea- 
sonable cr probable cause for enforcing 
them to the extent to which they were 
enforced ; but the ground of the action is, 
that the judgments had been partially sat- 
isfied by payments in part satisfaction, 
and that the defendants wrongfully and 
injuriously enforced them for the whole 
amount. 

Primé facie, the plaintiff has a right to 
to take out execution upon an unsatisfied 
judgment, for the amount of the debt or 
damages recovered. If the judgment has 
been satisfied in part, application may be 
made to the court of chancery or to the 
equitable jurisdiction of the court of com- 
mon law to restrain the plaintiff from 
taking out execution, or rather from en- 
dorsing and executing his process for 
more than actually is due; but great in- 
consistency and inconvenience might arise 
if the merits or force and effect of a judg- 
ment remaining wholly unreserved and 
good upon the face of it could be wholly 
or partially questioned in a collateral ac- 
tion such as this, in which the gist of the 
action, as it appears by the declaration, 
is the levying for the whole amount after 
it had been reduced by part payments. 

If malice and want of reasonable and 
probable cause had been alleged, they 
would have formed the gist of the action. 

Upon the argument many cases were 
cited, but none which appeared to war- 
rant such a declaration as the present. 

In Crozer v. Pilling, 4 B. & C. 26, in 
which the cause of action was the refusing 
to discharge a person taken under a ca. 
sa., after tender of debt and costs, the 
declaration contained an averment that 
the refusal was malicious and without 
reasonable cause. 

In Page v. Wiple, 3 East, 314, which 
was an action for permitting and suffering 
the plaintiff to be arrested after payment 
of the debt and costs, the court held that 
the action would not lie, notwithstanding 
the declaration contained an allegation 
of malice; and in Scheibel y. Fairbain, 
1 B. & P. 388, it was held, that an action 
would not lie for not countermanding a 
writ after payment of the debt, without 
an allegation of malice, which it was said 





by the court was a necessary ingredient 
for the maintenance of the action. 

The case of Saxton v. Castle, 6 Adol. 
& Ell. 652, is in point with the present, 
The defendant there, as here, was stated 
to have issued and executed a writ of 
ca. sa. endorsed to levy more than was 
due; and, in that case, though the facts 
proved supported the plaintiff’s case, the 
judgment was arrested because the alle- 
gation of malice was omitted in the de- 
claration. Mr. Justice Littledale said, in * 
his judgment in that case, “ In trespass, 
where the act of arrest is in itself illegal, 
no averment of malice is necessary ; but, 
in case for suing out a writ for more than 
is due, according to the precedents and 
to the principles of distinction between 
actions of trespass and on the case, malice 
must be alleged.” 

Many other cases to the same effect 
might be referred to, but all proceeding 
upon the same principle ; and we do not 
find any substantial distinction between 
this and other actions on the case for 
malicious prosecution of civil suits with- 
out probable cause, in which the allega- 
tion of malice is a necessary ingredient. 

We are, therefore, of opinion that the 
judgment should be arrested ; but, as we 
think, that, under all the circumstances 
of the case, including the arrangement 
under which the order of Mr. Justice 
Coltman was obtained, there was evidence 
to go to the jury that less than the full 
amount of the sums recovered by the 
judgment was due, we do not think it 
proper to disturb the verdict given for the 
plaintiff, or to direct it to be entered for 
the defendants upun the points reserved. 
The rule, therefore, will be absolute for 
arresting the judgment. 

In the argument, a distinction was in- 
sisted on between the case of Waymouth, 
as an attorney, and the other defendant, 
Grove; but, as the charge is of doing 
the act knowingly, and the jury found 
knowledge against Waymouth as well as 
Grove, his character of attorney will not 
protect him. Rigby, the other defendant, 
who was an attorney, against whom 
knowledge was not proved, was acquit- 
ted. 

Rule absolute for arresting the 
judgment.* 

* See Mitchell v. Jenkins, 5 B. & Adol. 588; 
Hounsfield vy. Drury, 11 Adol. & Ell. 98. 
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De Meprna v. Grove.—Feb. 14, 1846. 


ASSUMPSIT—WARRANT OF ATTORNEY OB- 
TAINED BY FRAUD. 


An action for money had and received will not lie 
to recover the amount levied under a fi fa., on 
the ground that the warrant of attorney upon 
which the judgment was entered up had been 
obtained by fraud. 


Assumpsit for money had and received. 
Plea not guilty. 

On the trial it appeared that the action 
was brought to recover the sum of money 
levied under the fi. fa., mentioned in the 
second count of the declaration in the pre- 
ceding case, on the ground that the war- 
rant of attorney given to the defendant 
upon which judgment was signed, was 
obtained by oppression and fraud. The 
jury gave a verdict for the plaintiff for 
£324 1s., leave being reserved to the de- 
fendant to move to enter a non-suit. 

In Michaelmas term following a rule 
nisi was accordingly obtained, for a new 
trial, on the ground that the verdict was 
against evidence. 

In Michaelmas term, 1845, (November 
10th,) 


Shee, Serjt., and F. V. Lee showed 
cause.—It is contended that, supposing 
there was fraud in obtaining the warrant 
of attorney, the money having been paid 
under process of the court, and upon a 
judgment in this court, which has not 
been set aside, it cannot be recovered 
back in an action for money had and re- 
ceived. The general principle is, that a 
judgment is conclusive; but it is subject 
to an exception where there is fraud— 
Moses v. Macfarlan, 2 Burr. 1005; 1 W. 
Bl. 219. Hampden v. Richardson, 9 Bing. 
644. Holroyd, J., in Milner v. Duncan, 6 
B. & C. 671, 679. Robson v. Eaton, 1 T. 
R. 62. 

In The Duke de Cadaval v. Collins, 4 
Adol. & Ell. 858, Lord Denman, C. J., 
observing upon Marriott v. Hampton, 7 
T. R. 269, said, “ It does not decide that 
money obtained under the compulsion of 
legal process can never be recovered 
back, but only, that, after the defence in 
an action it cannot be recovered back in 
another action.”’ [WuieutTman, J.—In the 
Duke de Cadaval v. Collins, the writ un- 
der which the plaintiff was arrested had 





been set aside for irregularity.] It will 
be said, that, in all these cases, the money 
recovered back had been paid under 
mesne process, and not upon judgment. 
But, upon principle, in order to entitle a 
party to retain money recovered upor a 
judgment, the judgment ought to be the 
judgment of a competent court, and in a 
proceeding in which both parties have had 
an opportunity of advancing their rights 
and obtaining their remedies. Here the 
judgment is a nullity; no person ‘had 
authority to take proceedings at the suit 
of Strahan and the second warrant of 
attorney was void for duress. Pitt y, 
Coombes, 2 Adol. & Ell. 457, 4 N. & M. 
535. [Wientrman, J.—The defendant 
appeared in the original action. Can you, 
in a collateral action, contest a judgment 
given against a party after he has appear- 
ed? There might have been ground for 
setting aside the proceedings, but here 
the proceedings stand.] The plaintiff ap- 
peared, under the impression and belief 
that Strahan was suing her. There is no 
authority for any distinction in the rule 
whether applied to mesne process or judg- 
ment. In Shaw v. Lord Alvanley, 2 Bing, 
325, the defendant moved to plead, among 
other pleas to a scire facias, that the judg- 
ment had been obtained by fraud, and 
also that the judgment was entered up on 
a warrant of attorney obtained by fraud: 
the court did not refuse to allow either 
of those, but put the defendant to his 
election. In Hamlet v. Richardson, 9 
Bing. 644, 647. Tindal, C. J., observing 
upon Cobden vy. Kendrick, 4 T. R. 432, 
said, “If it can be supported as to this 
point, we think it can only be so on the 
ground of fraud in the defendant.” A 
fine may be avoided by fraud. Fermor’s 
case, 3 Co. 77; and a judgment is only 
security of record. 

Watson and Corrie, contra.— Assuming 
that fraud was correctly found, an action 
does not lie to recover back. money re- 
ceived upon a judgment. As between 
the parties to a judgment, it is conclusive, 
(Lord Mansfield, in Moses vy. Mackfarlan, 
2 Burr. 1009,) and can only be impeached 
directly in court upon motion, or by an 
audité quereld, if obtained by fraud upon 
the jury. Where it comes into question 
incidentally, it may be impeached by @ 
third party, because he has no other op- 
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ortunity of questioning it. [Cotermer, 
FWhat do you mean by the term “ di- 
rectly?” Could the defendant plead 
fraud ?] In Prudham vy. Phillips, (note 
to Meadows v. the Duchess of Kingston, 
Ambl. 763,) Willes, C. J., refused to per- 
mit the defendant to show that a sentence 
in the ecclesiastical court, in a suit to 
which she was a party, had been fraudu- 
lently obtained. In the Duchess of Kings- 
ton’s case, cited 2 Smith’s Leading Cases, 
424, 425, 432; 2 Stark Ev. 472, 3d ed., 
it was laid down, that “ In civil suits all 
strangers may falsify, for covin either 
fines or real or feigned recoveries ;” but 
“the judgment of a court of concurrent 
jurisdiction directly upon the point, is 
conclusive between the same parties upon 
the same matter directly in question in 
another court.” If a judgment is pleaded, 
fraud cannot be replied, except in the 
case of an executor pleading a judgment 
against the testator. Though some of the 
axioms stated in Moses v. Macfarlan, 2 
Burr. 1005; 1 W. Bl. 219, are cited with 
approbation, the judgment has been over- 
ruled in Marriott v. Hampton, 7 T. R. 
369; Eyre, C. J., in Phillips v. Hunter, 
(in error, 2 H. Bl. 402; Heath, J., in 
Brisbane v. Dacres, 5 Taunt. 143, 160. 
In Houlditch v. The Marquis of Donegal, 
8 Bligh, N. 8S. 301, cited in Cowan v. 
Braidwood, 2 Scott, N. R. 138,147. Lord 
Cottenham, C., said, ‘‘ Upon one point 
the law is perfectly clear: the judgment 
of a court of record of the country where 
any action is brought is conclusive be- 
tween the parties or privies to that re- 
cord.” In the Duke de Cadaval v. Collins, 
4 Adol. & Ellis, 858, the defendant stood 
in the position of having obtained money 
without right. [Coteriwer, J.—The first 
judgment was entered under a judge’s 
order ; the warrant of attorney was given 
for £2164, and judgment was entered up 
for £1081. Suppose the present defend- 
ants had levied £2164, might not the ex- 
cess beyond the sum mentioned in the 
defeazance be recovered back? The 
judgment would not be disputed in that 
action.] That would raise a very nice 
question. In Wentworth v. Buller, 9 B. 
& C. 340, it was said that the only rem- 
edy was by application to the court, 
where a party has levied too much; but 
here it must be contended that the war- 
rant of attorney was obtained by fraud. 





A warrant of attorney is matter of record; 
Co. Litt. 352, a; and it is, if possible, 
more indisputable than a judgment, be- 
cause fenced round by many precautions. 
[They also cited Moore v. Bowmaker, 7 
Taunt. 98; 4 Marsh. 392; and note (f) 
to Pitt v. Knight, 1 Wms. Saund. 82, b; 
as collecting all the authorities. | 
Cur. ad. vult. 


Lorp Denman, C. J., now delivered 
the judgment of the court.—This was an 
action for money had and received, to 
recover the amount levied under the fert 
facias mentioned in the second count of 
the declaration in the action upon the 
case upon which our judgment has just 
been given. 

The plaintiff obtained the verdict ; and 
the question is whether money levied 
under a regular execution upon a regular 
judgment unsatisfied can be recovered 
back again, as money had and received 
to the plaintiff’s use, upon the ground 
that the judgment has been partly satis- 
fied, and that the execution, though for 
less than the amount recovered, is for 
more than is actually remaining due. 

We are clearly of opinion that this ac- 
tion is not maintainable, and that the en- 
tire or partial validity of a judgment good 
upon the face of it cannot be inquired into 
in this form of action, and that the only 
remedy in such a case is by application 
to the equitable jurisdiction of the court, 
or to a court of equity. 

If such an action as the present would 
lie, great inconsistency might follow. The 
court might refuse upon application to 
interfere with the judgment or execution ; 
and yet, if such an action could be brought 
the defendant in the original action might 
recover the money levied, and so defeat 
both judgment and execution. 

If there was any fraud in the case, that 
might be a ground for the interference of 
the court to set aside the judgment or the 
execution; but whilst both remain unre- 
versed, it would be contrary to principle 
to reverse them in effect by an action to 
recover back the amount levied. No case 
was cited, nor are we aware of any that 
could be cited, to warrant such a proceed- 
ing; and we are, therefore, of opinion 
that the rule should be absolute for a non- 
suit. 

Rule absolute. 
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Ross v. Hiti.— April 30, 1846. 
PLEADING.—ASSUMPSIT.—BAILEE. 


In all cases of bailment, the duty of the bailee may 
be alleged in the declaration to be “ safely and 
securely” to keep, &c., the goods entrusted to 
him. 

Therefore, in assumpsit against a cab proprietor 
for the loss of luggage, an allegation, that the 
defendant promised safely and securely to carry 
and convey the plaintiff and his luggage, was 
held to be established by the promise implied 
by law, that the defendant was to use due and 
reasonable care in that behalf. 


Assumpsit. The declaration stated, that 
before the time of the making of the pro- 
mise and committing of the negligence by 
the defendant, the defendant was the pro- 
prietor of a certain hackney carriage, to 
wit, a common public hackney cabriolet, 
which during all the time aforesaid, was 
under the care, management, and direc- 
tion of a certain servant of the defendant, 
and which was then standing and plying 
for hire at the terminus of the Great West- 
ern Railway at Paddington, in the county 
of Middlesex, &c.; that the plaintiff, at 
the request of the defendant, hired said 
hackney carriage of the defendant, to 
convey and carry the plaintiff and his lug- 
gage, which he then had with him, to wit, 
&c., and also one Rebecca Burt, with the 
luggage she then had with her, to wit, 
&c., from the said terminus of the Great 
Western Railway to a certain other place, 
to wit, Gerrard’s Hall, Basing-lane, in the 
city of London, and there, to wit, at the 
last mentioned place, to set down the said 
Rebecca Burt and her said luggage, and 
then to carry and convey the plaintiff and 
his said luggage from the said last mention- 
ed place, to a certain other place, to wit, 
Bridge-street, Southwark, in the county 
of Surrey ; and thereupon, to wit, &c., in 
consideration of the premises, and that the 
plaintiff, together with his said luggage, 
would, at the request of the defendant, 
become and be a passenger to be carried 
and be conveyed in the said hackney car- 
riage of the defendant as aforesaid, and 
of certain reward to the defendant in that 
behalf, he the defendant, as and being 
such proprietor of the said hackney car- 
riage as aforesaid, then promised the 
plaintiff to carry and convey him and his 
said luggage in the defendant’s said hack- 
ney carriage safely and securely from the 





said place, to wit, the said terminus of the 
Great Western Railway, to the said other 
place, to wit, Gerrard’s Hall aforesaid, 
and at the last mentioned place to set 
down the said Rebecca Burt and her said 
luggage, and then to carry and convey the 
plaintiff and his said luggage safely and 
securely from the last mentioned place to 
the said other place, to wit, Bridge-street, 
Southwark, aforesaid, &c. That the 
plaintiff did, with his said luggage be- 
come and be, and the defendant then ac. 
cepted and received the plaintiff as such 
passenger, to be carried and conveyed with 
his said luggage in and by the said hack- 
ney carriage of the defendant. Breach, 
that the defendant did not, nor would 
carry or convey the plaintiff and his said 
luggage in the defendant’s said hackney 
carriage safely and securely from the said 
place, &c., but, on the contrary thereof, 
he the defendant, being such proprietor 
of the said hackney carriage as aforesaid, 
so carelessly and negligently behaved and 
conducted himself, to wit, by his said ser- 
vant, in that behalf, in and about the pre- 
mises, that, by and through the mere care- 
lessness, negligence, and improper con- 
duct of the said defendant, to wit, by his 
said servant, and not otherwise, part of 
the plaintiff’s said luggage, to wit, one of 
the said portmanteaus and the said con- 
tents thereof, being of the value of £20, 
afterwards, and whilst the plaintiff was 
being carried and conveyed in the said 
hackney carriage of the defendant as 
aforesaid, and before the commencement 
of the suit, &c., became and was, and is, 
wholly lost to the plaintiff. The defend- 
ant pleaded non assumpsit and several 
other pleas. At the trial, which took 
place before Tindal, C. J., at the London 
sittings after last Michaelmas Term, it 
appeared that the defendant was a cab 
proprietor, whose cab was hired in the 
ordinary way by the plaintiff, as mention- 
ed in the declaration; and after evidence 
had been given on the part of the plain- 
tiff, it was objected, on the part of the 
defendant, in the absence of any express 
promise implied by law was not to carry 
safely and securely, as laid in the de- 
claration, but merely to use reasonable 
care and diligence, for that the defendant 
was not a common carrier; that the pro- 
mise laid in the declaration was, there- 
fore, not proved, and that the plaintiff 
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should be nonsuited. The learned judge 
would not stop the case, but reserved the 
point; and, in summing up the case to 
the jury, his lordship directed them to 
find for the plaintiff or for the defendant 
accordingly as they were satisfied or not 
that the cabman had displayed a want of 
reasonable care and diligence. The jury 
found a verdict for the plaintiff. A rule 
nisi having been obtained in last Hilary 
Term, on behalf of the defendant, to set 
aside the verdict, and enter in lieu thereof 
a nonsuit, according to the leave reserved 
at the trial. 


Byles, Serjt., now showed cause.—The 
question in this case is, whether the pro- 
mise laid in the declaration is one which 
the law will imply. The declaration al- 
leges that the defendant promised to carry 
safely and securely : it will be contended 
for the defendant, that he only undertook 
to use due and proper care. It is not ar- 
gued that the defendant is a common car- 
rier; Upshare v. Aidee, Comyn, Rep. 25; 
but it is submitted that the terms used in 
this declaration are those which, in plead- 
ing language, designate the re een liabi- 
lity of a bailee, of whatever description 
he may be. Even inthe case of a gratui- 
tous bailee, you may allege in the decla- 
ration that he was bound “safely and 
securely” to keep and re-deliver. It is 
the nature of the evidence necessary to 
support the averment which varies accord- 
ing as the bailment is for the benefit of 
the bailor, or for the benefit of the bailee, 
or for the mutual benefit of the bailor and 
bailee. Thus, in Harris v. Costar, 1 Car. 
& P. 636, where the declaration alleged 
that it was the duty of the defendants, 
who were the proprietors of a stage coach, 
to carry the plaintiff safely, the objection 
was taken that the contract was impro- 
perly set out; but Best, C. J., said, ‘Is 
not this declaration in the common form ? 
I understand it to mean not that the coach 
proprietor will ensure the limbs of his 
passengers, but that he will take due 
care ;” and, in summing up the case, his 
lordship left it to the jury to say whether 
they thought the plaintiff’s injury had 
been produced by the negligence of the 
defendants or their servants ; and, if they 
did, to find their verdict for him. The 
Chief Justice’s opinion in that case is in 
accordance with the old law upon this 





subject. In Coggs v. Bernard, Lord 
Raym, 909, the words used in the decla- 
ration were “salvo et secure ;’” yet the 
defendant was a gratuitous bailee : it was 
sought in that case to arrest the judgment 
because it was not alleged in the declara- 
tion either that the defendant was a com- 
mon porter, or that he had any thing for 
his pains ; but the court held that the de- 
claration was good. So, in Clift’s Entries, 
p. 39, there is a precedent of a declara- 
tion in an action on the case in the reign 
of Charles II., against a waterman, not a 
common carrier, for submerging in the 
Thames certain goods entrusted to him to 
convey from a wharf to a ship; and there 
the duty of the defendant is laid salvo et 
secure to convey the same, and to deposit 
them upon the ship. So, in Rast. Entries, 
3 B., a declaration in case for improperly 
craning goods, the duty of the defendant 
is alleged to be “ salvo et secure’ to place 
them upon the wharf. Precedents to the 
like effect are to be found in the same 
book, pp. 8, 9, and 209; Brownl. Rediv., 
16; and in the Register Brev., 108. The 
modern precedents follow the old. Thus, 
in assumpsit against a bailee without re- 
ward for not taking care of and re-deli- 
vering goods entrusted to his care, the de- 
claration alleged that “ he, the defendant, 
then promised the plaintiff to take due 
and proper care of, and safely and secure- 
ly keep, the said goods and chattels for 
the plaintiff,” &c. 2 Chitty on Pleading, 
247. In Beauchamp v. Powley, 1 M. & 
Rob. 38, which was an action against a 
stage coachman for not delivering a par- 
cel, the declaration alleged that the plain- 
tiff caused the parcel to be delivered to 
the defendant, to be kept and securely 
conveyed and delivered. It appeared in 
evidence that no charge was made for the 
parcel ; and accordingly, Lord Tenterden, 
In summing up the case to the jury, told 
them that the question was, whether there 
was gross negligence on the part of the 
defendant. If there was not great and 
somewhat extraordinary negligence on 
his part, the verdict ought to be for him. 
The jury found for the plaintiff, and it 
does not appear that any motion was af- 
terwards made to the court. Dudley v. 
Smith, 1 Camp. 167; Carins v. Robins, 
8 Mee. & W. 258. [Earte, J., referred to 
Bourne v. Gatcliff, 3 Scott, N. R., 1; 
S. C., in error, 2 Cl. & Fin. 45.] In Sels 
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wyn, N. P., 395, the case with respect to 
common carriers is accurately laid down. 
Upon the whole it is submitted, that, un- 
less the precedents which have so long 
prevailed be wrong, this rule should be 
discharged. 


Dowling, Serjt., (with whom was Atkin- 
son,) contra.—This rule should be made 
absolute. The allegation in the declara- 
tion should have corresponded with the 
terms in which the Chief Justice left the 
case to the jury. The defendant should 
have been charged as having promised to 
use reasonable care. The present motion 
is not one in arrest of judgment, but for 
leave to enter a nonsuit by leave of the 
judge, on the ground of variance, that 
there was no proof of such a contract as 
that alleged in thisdeclaration. And this 
distinguishes the present case from that 
of Coggs v. Bernard. That case, how- 
ever, is of great importance, as showing 
what the duty of a bailee, like the present 
defendant, is. Chief Justice Holt says: 
“ Though a bailee is to have a reward for 
his management, yet he is only to do the 
best he can: if he be robbed, &c., it is a 

ood account.” The old precedents which 
Cove been relied on by the other side may 
well have been cases in which the promise 
was express. And in that from Clift the 
defendant was a common waterman, and 
therefore a common carrier; Bac. Adr. 
“ carrier,” A.; and the precedent from 
Rastell (p. 8) was one prior to the Stat. 
6 Ann, c. 31, while the master of a family 
was liable, if his fire by any event burnt 
the goods of another man. Bac. Abr. 
“ Action for fire,” p. 215; Tubervil v. 
Stamp, 1 Salk. 13. Previous to the deci- 
sion in Coggs v. Bernard, the law was 
thought to be, that, in all cases, bailees 
were bound safely and securely to keep 
goods entrusted tothem. Thus in South- 
cote’s case, 4 Rep. 84, it was decided, that 
it was no plea to a declaration in detinue 
averring that the plaintiff had delivered 
certain goods to the defendant to be kept 
safe, and after the delivery one J. S. stole 
them out of his possession; and also, that 
“to be kept safe” and “to be kept safe- 
ly” was all one. And this may explain 
the reason why so many of the precedents 
contain the words “ salvo et secure.” They 
accurately describe the duty of the de- 
fendant, as it was understood by the then 





law. But the case of Coggs v. Bernard 
overruled Southcote’s case, and established 
the doctrine, that the duty of bailees va. 
ries according to the nature of the bail- 
ment. Kettle v. Bromsall, Willes, 118, 
Some of the precedents in Chitty on 
Pleading allege the duty differently from 
that quoted by the other side ; as in that 
against a pawnbroker for losing a pledge, 
vol. 2, p. 248, where it is alleged, that 
“the defendant promised the plaintiff to 
take due and proper care of the said 
goods.” Ifthere be precedents both ways, 
then, upon principle, and according to the 
rules of good pleading, it is submitted that 
the declaration should have alleged the 
promise, as it was by law implied from 
the facts proved at the trial. 


Tinpan, C. J.—In this case the ques- 
tion is, whether the promise laid in the 
declaration is one which the law will 
imply from the relation between these 
parties ; for there is no pretence for say- 
ing that there was any express contract 
between them. And, perhaps, if the 
words of the declaration were very strictly 
construed, they state a promise which the 
law would not imply ; but then arises the 
question, whether the words of the decla- 
ration may not be understood in a more 
limited signification,—one with reference 
to the relation of the parties as it appear- 
ed at the trial; and I think that they may 
be so construed. A long series of prece- 
dents exists, and many of which have 
been cited at the bar to-day, in all of 
which the same words, “ safely and se- 
curely,” are used which appeared in this 
declaration. One cannot suppose, that, 
in all the cases put, actual express agree- 
ments had been made between the par- 
ties; it must, therefore, be, that the law 
has settled that this mode of declaring, 
although incorrectly stating the promise, 
if the strictest construction be applied to 
the expression used, yet, with reference 
to the subject-matter, rightly describes 
what the duties of the parties are. Thus, 
in the precedents cited from Rastell in 
actions for fire and for the improper 
craning of goods, this allegation is made, 
and yet in neither of these cases is the 
duty implied by law,—that which those 
words would, if accurately and strictly 
construed, express. Here the plaintiff 
hires a cab to convey himself and his lug- 
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age; and he alleges the promise of the 
Sefondant to be, ‘to carry and convey 
him and his said luggage in the defend- 
ant’s hackney carriage safely and secure- 
ly.” Now, I think that this promise is to 
be construed with reference to the care 
and caution which the law imposes as a 
duty upon the defendant. He is bound 
to exercise a due and reasonable care of 
his passenger’s person and luggage. If 
it had appeared at the trial that the de- 
fendant was uot a cabman, but a common 
carrier, the promise would have been still 
higher. A common carrier is only ex- 
cused from safely delivering goods en- 
trusted to his care, by an act of God or 
of the queen’s enemies. If, on the other 
hand, the defendant had been a gratuitous 
bailee, he would only have heen liable in 
respect of gross negligence ; and yet the 
mode of declaring in all these cases would 
be the same, the allegation being under- 
stood in each case respectively with re- 
ference to the duty which the law implies. 
And I cannot help thinking that this was 
in fact decided in Coggs v. Bernard. 
There was no objection raised in that 
case that there was no evidence of the 
contract laid in the declaration, but that 
there was no consideration to support it. 
The court held that there was a sufficient 
consideration, Lord Holt saying, that 
“the owners trusting the defendant with 
the goods was a sufficient consideration 
to oblige him to a careful management ; 
and so the declaration which laid the 
promise of the defendant safely and se- 
curely to take up the brandy, &c., and 
safely and securely to lay it down again, 
was held to be good. For these reasons, 
I think that this rule must be discharged. 


Cottman, J.—I am of the same opin- 
ion. Although, undoubtedly, the natural 
meaning of the words “ safely and se- 
curely” is that put upon them by my 
brother Dowling in the course of his ar- 
gument, yet the judicial construction 
which they have received is that stated 
by Chief Justice Best in the case of Har- 
ris v. Costar, 1 C. & P. 636, where his 
lordship says that he understands these 
words to mean, “not that the coach- 
proprietor would ensure the limbs of his 
passengers, but that he would take due 
care.” And this ruling is confirmed by 


‘the old precedents upon the subject, from 





which it appears that the usual course. 
of declaring has been that adopted in the 
present case. It seems to me, therefore, 
that we may fairly say that the legal un- 
derstanding of these words puts upon 
them a sense with reference to the subject- 
matter of the contract; and that, construed 
thus, the declaration accurately sets forth 
the promise which the law implies. 


CresweE.., J——Upon consideration, I 
am of the same opinion. Authorities, 
principles, and good sense, concur in favor 
of the plaintiff. The case of Harris v. 
Costar 1s expressly in point, and a long 
course of precedents also show that the 
words used in this declaration do not 
import the meaning which their strict 
construction by themselves would impose, 
but that they are to be viewed with re- 
ference to the character of the contracting 
parties. Take the case of a common 
carrier: even in his case, although his 
liability is stated in the declaration to be 
safely and securely to carry and convey 
the goods entrusted to him, and safely 
and securely to deliver them, yet he is 
not bound to deliver at all events; the 
law does not suffer his liability to attach 
where the loss has occurred by the act 
of God or the king’s enemies. In the 
case of a bailee without reward, the ex- 
ception is still wider ; where some reward 
is given, the exception is one between 
these two cases. In Coggs v. Bernard, 
Lord Holt seems to say, that, “ if a bailee 
undertake safely and securely to keep 
goods in express words, yet even that 
would not charge him with all sorts of 
neglects ;” and he quotes for that position, 
Doctor and Student, 130. And it may 
be observed, that the declaration in Coggs 
v. Bernard alleged a certain considera- 
tion, as supporting an undertaking safely 
and securely to raise up and put down 
certain brandy. After verdict for the 
plaintiff, it was moved, in arrest of judg- 
ment, that there was no consideration 
sufficient to sustain the promise; but “I 
answer,” says Lord Holt, “that the owner 
trusting him (the defendant) with the 
goods is a sufficient consideration to 
oblige him to a careful management.” 
Lord Holt, therefore, upholds the decla- 
ration, and construes the allegation in the 
declaration as one equivalent to a promise 
to use careful management. If the same 
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rinciple be applied to the present case, 
it decides it in favor of the plaintiff. 


Earte, J.—I agree with the rest of the 
court in the judgment they have pro- 
nounced. It was contended, on behalf 
of the defendant, that the meaning of the 
promise laid in the declaration was, that 
the defendant undertook to convey the 
plaintiff and his luggage safely and se- 
curely at all events; but that it is not the 
construction put by the precedents upon 
the words “safely and securely ;” in this 
case they would rather import a promise 
to convey, with a due attention to safety. 
The degree of attention or care varies 
according to the nature of the bailment. 
Construing the allegation in this case 
with reference to the nature of the con- 
tract proved at the trial, I think all that it 
means is, that the defendant undertook to 
use reasonable care and diligence. The 
jury, it seems, found that he did not use 
euch care. 

Rale discharged. 





Lirriecuitp v. Banxs.—June 14. 


PLEADING. 


In debt for goods sold, defendant is not entitled to 
have the verdict entered for him on a plea of 
never indebted, though the jury find that the 
sale was not upon credit. 


Dest for goods sold and money lent to 
the testator of the plaintiff. 

First plea, nunquam indebitatus. 

On the trial, before Coleridge, J., at the 
sittings during Easter term, 1844, it was 
proved that, in 1838, a stack of hay had 
been taken from the premises of the 
plaintiff to those of the deceased, who had 
said that he bought the hay of the plain- 
tiff. The counsel for the defendant put it 
to the jury, that they might, from the na- 
ture of the transactions between the testa- 
tor and the plaintiff, believe that there was 
a handing over of money at the time. 
The jury found that there was a sale, but 
not on credit. The verdict was thereupon 
entered for the defendant. 


Fitzherbert obtained a rule nisi for a 
new trial. 


Petersdoff now showed cause.—It was 
open to the defendant, under the plea of 





nunguam indebitatus, to show that the cir- 
cumstances were such as never to create 
adcbt. Bussey v. Barnett, 9 Mee. & W,, 
312. The question in an action of ag- 
sumpsit, or debt for goods sold, on a plea 
of non assumpsit, or nunquam indebitatus, 
is, whether the defendant has not entered 
into an engagement to pay on request, 
Suppose a party, intending to purchase 
goods, applies to another for credit, who 
declines to give credit, but stipulates for 
payment before, or at the time of the de- 
livery. [Lorp Denman, C. J.—If the 
purchaser takes the goods away, does he 
not incur a debt?] [Coteripee, J.—In 
Bussey v. Barnett, the question was as to 
the giving evidence of payment under a 
general issue. There is no evidence of 
payment in this case.} [Lorn Denman, 
C. J——The jury said that there was no 
bargain with a promise to pay for the 
goods, because they understood that the 
goods were to be paid for on the instant.} 
Coreriwnce, J—Suppose the purchaser 

oes not pay, that is a breach of contract 
which would create the relation of debtor 
and creditor. Suppose, on the other 
hand, that this being a transaction for 
ready money, the money was handed 
over : payment presupposes the existence 
of a debt.| 


Fitzherbert, contra. 


Lorp Denman, C. J.—The verdict can- 
not stand in any way. 


Wituiams and Coxeriwer, JJ., concur- 


red. 
Rule absolute. 








In the Exchequer. 


Before the Rt. Honorable Sir FREDERICK POlI« 
nme Lord Chief Baron, and the rest of the 
arons. 


Henry v. Gotpney. June 3d, 1846. 


In an action against one of several joint contractors, 
the defendant cannot plead in abatement the 
pendency of another action for the same cause 
against another of the joint contractors, and in 
which he was not himself a defendant. 


AssumpsirT for work, labor and materials, 
money paid, and on an account stated. 
Plea: “ The defendant prays judgment 
of the writ and declaration, and that the 
same may be questioned ; because he says 
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that the supposed promises in the decla- 
ration mentioned, and each and every of 
them, were made by the defendant panty 
with Francis Ede, and not by the defend- 
ant alone, and that the time of the issuing 
of the writ in this action, and before the 
plaintiff declaring thereon, to wit, on the 
12th January, 1846, the plaintiff sued out 
and prosecuted a certain writ of summons, 
out of this court against and directed to 
the said Francis Ede, which said writ 
was so issued and was a valid writ, and 
was in existence and was the commence- 
ment of an action against the said Francis 
Ede at the time of the commencement of 
this action, &c., and that the said Francis 
Ede thereupon, afterwards, to wit, on the 
27th January, 1846, did duly cause an 
appearance to be entered for him in this 
court to the said writ at the suit of the 
plaintiff, and that the plaintiff afterwards, 
to wit, on the 23d February, in the year 
last aforesaid, duly declared against the 
said Francis Ede in this court in the said 
action. [The plea here set out the de- 
claration in the action against Francis 
Ede, which, with the exception of the 
name of the defendant, was precisely sim- 
ilar to that in the present action, and then 
proceeded:] And the defendant further 
says, that the plaintiff issued the said writ 
against the said Francis Ede, and declar- 
ed thereupon for and in respect of the 
same identical breach of the same identi- 
cal promise as the breach of the promises 
and the promises in the declaration in this 
suit mentioned; and that the declaration 
in this suit contains no other or different 
breach of promise or promise or cause of 
action, than the promise breach of pro- 
mise and causes of action mentioned in 
the said declaration against the said Fran- 
cis Ede; and that the said writ and action 
so sued out and prosecuted against the 
said Francis Ede is still depending in this 
court, &c.; wherefore,” &c. Demurrer. 


Crompton, in support of the demurrer. 
—This plea is bad both in substance and 
in form. It is a plea altogether novel 
and without precedent. The plea of auter 
action pending is a good plea in abate- 
ment, when the first action is brought 
against the same person either solely or 
jointly with some one else, Sparry’s case, 
5 Co. 61; Com. Dig. “ Abatement,” H. 


24; The Earl of Bedford v. The Bishop 





of Exeter, Hob. 137; and rests on the 
principle “Nemo debit bis vexari pro 
eadem causi.” Here the first action was 
against a different person. If the defend- 
ant in the former action ought to be made 
a co-defendant in the present action, the 
defendant ought to have either pleaded 
his non-joinder in abatements, or applied 
to the court to stay the proceedings as 
vexatious. [He was then stopped.] 


Bramwell, contra.—It is conceded that 
there is no precedent for this plea in abate- 
ment; but the reason of that probability 
is, that this is the first case in which a 
plaintiff has commenced thirty actions 
against thirty different parties for the 
samé debt. The maxim, “Nemo bis 
vexari debet pro eadem causa” is not re- 
stricted to the case of two actions against 
the same person, but applies wherever 
the same subject is made matter of de- 
mand against different persons. If such 
suits were allowed, the same debt might 
be recovered an indefinite number of 
times over. [AupErson, B.—You forget 
that the court has an equitable jurisdi¢- 
tion to prevent the interminable vexation 
of parties ; and would not allow a plain- 
tiff to recover his debt more than once.] 
Both judgments might be simultaneous; 
besides which, the existence of an equita- 
ble jurisdiction in the court cannot de- 
prive a defendant of the right of availing 
himself of his legal defence, which he is 
entitled to put on the record, and after- 
wards bring before a court of error if ne- 
cessary. In actions of tort a plea of the 
non-joinder of a joint apenas cannot 
be pleaded, but a plea in abatement like 
this would be good, as appears from Boyce 
v. Douglas, 1 Camp.60. There an action 
for false imprisonment had been brou, 
by the plaintiff against B. for assaulting 
and imprisoning him on board ship. The 
next cause was an action against Douglas 
for an assault, in which it appeaared by 
evidence, that when B. was about to put 
the plaintiff in irons, Douglas held up the 
butt end of a musket to him in a threat- 
ening manner, and threatened to strike 
him. On this, Lord Ellenborough, C. J,, 
decidedly thought that the defendant was 
implicated in the false imprisonment, hay- 
ing committed an assault in aid of those 
who had the plaintiff in their custody ; 
and that, as the trespass in this action was 
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substantially the same as that in the last, 
the defendant might have pleaded in abate- 
ment the pendency of another suit. The 
case of Rawlinson v. Orient, 1 Show. 75. 
will perhaps be cited, and in some degree 
favors both parties in this argument. It 
was an action of trespass against two de- 
fendants, to which there was a plea in 
abatement that an action was pending 
against one of them for the same trespass. 
On this Holt, C. J., said: “ The reason 
why another action pending shall abate 
the subsequent action is because of the 
double vexation; now the other is not 
vexed, and therefore no reason that it 
should abate as to the other. Where you 
plead a misnomer, it shall abate only as 
to him, unless where the death of one 
shall abate the writ, and when upon a 
joint contract ; otherwise if in trespass.” 
And Eyre, J., said: ‘ According to the 
case of Ferrars v. Arden, Cro. El. 668, 
the other defendant, who is privy to the 
action, being party in the trespass, may 
take advantage of it, to plead in bar where 
there is a recovery or bar in another ac- 
tion, and no reason why he should not in 
abatement.” In a note by the editor of 
these reports, it is said that according to 
the report of the same case in Carthew, 
Holt, C. J., doubted ; but that the three 
other judges inclined that the plea was 
good as to both defendants; and that in 
the same case again Carth. 144, the Chief 
Justice seemed to concur with the rest of 
the court. The note also refers to Wal- 
lis v. Savil, 1 Lutw. 42, and Isham v. 
Hitchcock, Cro. El. 202, but they have 
little bearing on the subject As to the 
case of The Bishop of Exeter v. The Earl 
of Bedford, Hob. 137, it appears from the 
preface to that book that the authenticity 
of some of the reports in it is questionable. 
[Potiock, C. B.—In Com. Dig. “ Audita 
querela,” A., it is laid down, “if upon a 
joint trespass by A. and B. there be a re- 
covery against A. in C. B. upon a decla- 
ration in London, and against B. in B. R., 
upon a declaration in another county, and 
A. pays the whole, B. after he is taken 
shall have an audita querela,” for which 
a case is cited from Jones’ Reports.] 
In King v. Hoare, 13 Mee. & W. 494, it 
was held that judgment recovered against 
one of several joint contractors might be 
pleaded in bar to an action against anoth- 
er; and the same principle ought to hold 








where the bar to suing one is temporary, 
as it is where there is another action 
already pending against him. The stat, 
3 and 4, Will. 4, c. 42, § 8, which takes 
away the right of pleading in abatement 
the non-joinder of persons who are not 
resident within the jurisdiction of the 
court, shows that this plea is good; for 
the legislature never would have taken 
away the right to plead in abatement in 
such cases, unless they either considered 
that the defendant had his remedy by 
pleading the pendency of the former ac- 
tion, as has been done here, or intended to 
give him the right so to plead. 


Pottock, C. B.—We are all of opinion 
that this plea is bad. In the first place, 
with respect to the argument drawn from 
the maxim that no person is to be twice 
harassed for the same cause of action, 
that rule only applies where both the 
proceedings are against the same party, 
which is not the case here, and conse- 
quently the legal maxim does not apply. 
The grounds on which it appears to me 
that this plea is bad, are these: Contracts 
may be joint and several, if they are made 
so by the contracting parties themselves ; 
and in the case of joint and several bonds, 
you may have separate actions against 
each obligor; but although you can get 
judgment against all the obligors, you can 
only recover the debt once, and any ob- 
ligor sued after it has been so recovered, 
would be entitled to relief in some way, 
either by auditd querelé or application to 
the court. But contracts which from the 
terms of their creation are not provided 
for by the parties themselves to be joint 
and several, are only joint contracts. 
Now in cases of tort it has always been 
laid down, that torts are joint and several, 
and that you cannot plead the pendency 
of another action against another person 
for the same cause of action on which 
you are sued in tort. I have always so 
understood the law, and am not aware 
of any authority to the contrary, except 
the case of Boyce v. Douglas, 1 Camp. 
60, which has been cited, where in the 
course of a cause Lord Ellenborough 
made a remark not in any degree giving 
judgment or called for by the occasion at 
nisi prius at all, and consequently not 
even amounting to a nisi prius decision. 
It is not a decision at all, it is a casual 











'y) 
on 
at, 


nt 
10t 


‘or 
en 


by 


AC- 


10t 


1al 


* 
enenne=? Mane —_ 





THE NEW-YORK LEGAL OBSERVER. 327 





In the Exchequer.—Henry v. Goldney. 





remark made by the Lord Chief Justice 
on a matter not before him. And not 
only is there no precedent for such a plea 
before that time, but that dictum does not 
appear to have led to any practice or 
precedent since. Looking therefore at 
this question on principle, it appears that 
in the case of tort it has always been 
considered that torts are joint and several. 
If this be so, it follows that you may sue 
several persons for the same wrongful 
act; and it may be very right that you 
should be allowed to do so, because 
where different persons have been con- 
nected with the same wrongful transac- 
tion, it may be very fit that the injured 
party should have an opportunity of suing 
them all and going for damages against 
them all, although he cannot ultimately 
recover the full amount of his damages 
from each. That has been laid down as 
the nature of a tort; and it appears to 
me that no reliance can be placed on that 
casual observation of Lord Ellenborough ; 
and that in the case of a tort you may 
bring an action against A., and if you af- 
terwards sue B., who was his companion 
in the wrong, B. cannot plead in abate- 
ment the pendency of the action against 
A. I admit that if Mr. Bramwell were 
right in his position, that in the case of a 
joint tort you might plead such a plea as 
this in abatement, a fortiori you might do 
so in an action of contract; but the first 
question is, can you do so in action of 
tort ? and I think you cannot. Not only 
is there no dictum in the books that such 
a plea may be pleaded, no precedent of 
such a plea to be found in any of the 
decided cases or books of precedents, but 
I believe no such celia exists of a 
plea of the pendency of another action 
against another person for the same in- 
jury. I do not belive that such a thing 
exists, nor have we found any authority, 
except what is founded on that remark 
of Lord Ellenborough to which I have 
already referred, and which is adopted in 
Mr. Chitty’s work on Pleading. But 
before that period, Chief Justice Holt, in 
that case which has been cited from 
Shower and Carthew, doubted whether, 
where an action of trespass was brought 
against two, a plea of the pendency of 
another action against one (and there was 
there an identity between the parties, and 
so far one of them was apparently twice 


contractors. 





vexed) was good, and he seemed to think 
that it was only available as to that one, 
and that the action might go on against 
the other; and there is no reason to in- 
duce us to believe that any of the judges 
who decided that case thought that the 
maxim that a party must not be twice 
vexed for the same cause applied at all. 
What then would be the proper course 
to have pursued in a case like the pres- 
ent? First, let us consider this question 
according to the practice as it stood be- 
fore the stat. 3 and 4 Will. 4, c. 42, § 8, 
which requires the persons named in a 
plea in abatement to be alleged to be 
living within the jurisdiction of the court, 
and their residences to be given. Now, 
here, Francis Ede, who was sued in the 
former action, might have pleaded in 
abatement the non-joinder of his co- 
He did not do so: then 
another person is sued. Now, what 
ought he to have done? Not to plead 
the pendency of another action, which is 
an ulterior mode of defence, which would 
come more properly after a plea in 
abatement ; but first by such a plea to get 
all the parties before the court, and then, 
if the plaintiff were to bring another action 
against them all, to plead the pendency 
of the first action, and so compel him to 
discontinue. Prior to the recent statute, 
this appears to have been the state of the 
practice, and would have been a complete 
answer to any observations as to hard- 
ship, injustice or oppression, in cases 
like the present; for only one action 
could have been brought, if the party 
took proper steps to prevent it. Then 
comes the statute which takes away the 
plea in abatement, unless all the parties 
are within the jurisdiction of the court; 
and it is argued, that, because that statute 
has been passed, we ought either to 
mould the rules of pleading so as to pre- 
vent the statute working an injustice, or 
to infer that such was the state of the 
rules of pleading before the statute was 
passed that the statute could not work 
any injustice. I certainly do not think 
we can adopt Mr. Bramwell’s view, and 
alter the rules of pleading because the 
statute has created an impediment in the 
way of pleading in abatement, and con- 
sequently that that furnishes an argument 
as to the state of the laws of pleading 
before the statute was passed ; because 
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it appears to the court that we ought not 
to conclude that the statute was intended 
to produce that effect on the rules of 
pleading. It appears to me that the stat- 
ute was passed without reference to the 
rules of pleading at all—it was to prevent 
the manifest injustice which arose out of 
the power which defendants had by law 
to plead the non-joinder of persons not 
within the jurisdiction; and if the effect 
of that shall have been to make all joint 
contracts where one party is out of the 
kingdom —- joint and several 
contracts, I do not know if any very great 
evil will be established. If a number 
of persons will so conduct their affairs 
that a plaintiff does not know whom to 
sue, some being out of the kingdom and 
some not, he may bring his action against 
each, subject to the court stopping them 
all on some one of those parties coming 
in and paying the debt. An application 
to the equitable jurisdiction of the court 
will always prevent any mischief. Mr. 
Bramwell says, and we cannot complain 
of him for so saying, that he would rather 
have a legal right which he may demand 
and prosecute, and if necessary take to a 
court of error, than a right of applying to 
the equitable jurisdiction of the court. I 
entirely go along with him, and I care 
little to what extent the equitable powers, 
either of the court in banc or of judges 
out of it, may extend to prevent or inter- 
fere with any legal rights: and I am glad 
on the present occasion, that the legal 
right claimed by Mr. Bramwell may be 
carried to a court of error; and in de- 
livering this my judgment, I am aware 
that it is liable to be questioned by a 
court of error. Therefore, for the reasons 
I have stated, I decide the case before us 
on this principle, that the stat. 3 & 4 
Will. 4, c. 42, § 8, has nothing to do with 
the matter ; that it operates in no way to 
control the rules of pleading which ex- 
isted before the statute, when the regular 
course would have been to bring all the 
joint contractors before the court by plea 
in abatement, and then when they were 
there to plead the pendency of another 
action against one of them, and so compel 
the parties to give up one action or 
the other. But the plea before us seems 
founded on a right to plead in abate- 
ment; and if so, it is wanting in several 
essential matters on which such a plea 





alone could be maintained. There is no 
averment here, that the party who ought 
to be jointly sued is alive or resident 
within the jurisdiction of the court; but 
the plea proceeds on the footing that 
there might be a plea in abatement, and 
yet abstains from the allegations neces- 
sary to make it a good one. I therefore 
think that this plea is bad; and the de- 
fendant may, if he pleases, take the 
question to a court of error. 


A.person, B.—I am of the same opin- 
ion. The principle of the plea of auter 
action pending is, that the same person 
shall not be vexed twice for the same 
cause of action. Now, how does this 
plea raise that point? The defendant 
pleads that A. B. is jointly liable with him 
under the contract sued on; and, further, 
that A. B. has been already sued on that 
contract, and that the action is still pend- 
ing against him. How does that show 
that the present defendant is, or necessa- 
rily will be, twice vexed for the same 
cause of action? If the plea went the 
length of showing that, Mr. Bramwell 
would be right in his argument. If the 
defendant in this case followed the proper 
course pointed out by law for his relief, 
he would not be twice vexed. I shall 
assume what is stated in the plea, (and 
we have no right to suppose any thin 
beyond what is contained in the record, 
that the contract here sued on was a joint 
contract by the defendant and Ede ; and, 
if so, the defendant has a perfect right to 
plead in abatement the non-joinder of 
Ede in the action, and consequently put 
an end to it. In that case the plaintiff 
could only succeed by bringing a new 
action against the defendant and Ede 
jointly, and then Ede might plead in 
abatement that there was another action 
for the same thing pending against him- 
self, which would be a sufficient plea both 
for him and the present defendant; so 
that no trouble or vexation could arise. 
For this reason, without saying any thing 
more on other points, I think that this 
plea is bad. And our judgment there- 
fore must be for the plaintiff. 


Rotre and Pratt, BB., concurred. 


Respondeat ouster. 














+ a i . TS Oo TOTO SS a a ae aa a 


